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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

RENEE MINAR,
  :



  :


Claimant,
  :



  :                          File No. 5022947
vs.

  :



  :                               O R D E R
PELLA CORPORATION,
  :



  :                     N U N C  P R O  T U N C

Employer,
  :


Self‑Insured,
  :


Defendant.
  :

______________________________________________________________________

Claimant filed an Application for Order Nunc Pro Tunc on February 11, 2011, requesting a clarification of the discrepancy between the 45 percent impairment rating awarded on paragraph 7 of the arbitration decision and the amount set forth in the order section which was 200 weeks rather than 225 weeks.  Claimant filed a subsequent application for rehearing on February 25, 2011.  These are resisted.
Nunc pro tunc is a Latin phrase meaning “now for then.”  Black’s Law Dictionary 1097 (7th Ed. 1999).  A nunc pro tunc order is used to correct obvious errors or make an order conform to the judge’s original intent.  Graber v. Iowa Dist. Court, 410 N.W.2d 224, 229 (Iowa 1987). 

Our supreme court has succinctly stated the use and scope of nunc pro tunc orders in State v. Johnson, 744 N.W.2d 646, 648-649 (Iowa 2008):
This court has emphasized that the function of a nunc pro tunc order is “to make the record show truthfully what judgment was actually rendered—‘not an order now for then, but to enter now for then an order previously made.’”  Gen. Mills, Inc. v. Prall, 244 Iowa 218, 225, 56 N.W.2d 596, 600 (1953) (quoting Chariton & Lucas County Nat’l Bank v. Taylor, 213 Iowa 1206, 1208, 240 N.W 740, 741 (1932)).  A court may not use a nunc pro tunc order “for the purpose of correcting judicial thinking, a judicial conclusion or a mistake of law.”  Headley v. Headley, 172 N.W.2d 104, 108 (Iowa 1969).  In reviewing a nunc pro tunc order, this court has declared that the intent of the trial judge is critical.  McVay v. Kenneth E. Montz Implement Co., 287 N.W.2d 149, 151 (Iowa 1980).
The nunc pro tunc order is a product of the court’s inherent power to correct an evident mistake and is not lost by a lapse of time.  Freeman v. Ernst & Young, 541 N.W.2d 890, 893 (Iowa 1995).  “It is fundamental law that courts possess the inherent power to correct the record and enter judgments nunc pro tunc, and the lapse of time is no obstacle to the exercise of such power.”  Yost v. Gadd, 227 Iowa 621, 631; 288 N.W. 667, 673 (1939) (Citations omitted).
The order section inaccurately calculated that the industrial disability rating was 40 percent of the 500 weeks instead of the 45 percent as was set forth, albeit inelegantly, in the body of the decision.  The order section of the decision will be corrected to reflect the 45 percent industrial disability rating and will read instead:

That defendant shall pay two hundred and twenty-five (225) weeks of permanent disability benefits at a rate of four hundred ninety-one and 26/100 dollars ($491.26), commencing June 24, 2009;

Claimant also asserts that the decision did not accurately address the issue of costs to be assessed.  Defendants resist on the grounds that the costs awarded were not in dispute and that the costs awarded were not appropriately addressed by the hearing decision.  It does not appear that this issue can be resolved by a nunc pro tunc and that a rehearing on the issue of costs would be appropriate.
THEREFORE IT IS ORDERED

The arbitration decision shall be amended as indicated above.

A rehearing on the issues of costs to be assessed is ordered.  The parties shall contact the hearing administrator within ten (10) days of the filing of this order, and the parties shall schedule a date for the rehearing.
Signed and filed this ____9th_____ day of March, 2011.
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