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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KARI SHETTERLY,
  :



  :                           File No. 5022820

Claimant,
  :


  :

vs.

  :                      A R B I T R A T I O N


  :

QUAKER OATS COMPANY,
  :                           D E C I S I O N


  : 


Employer,
  :


Self‑Insured,
  :      Head Note Nos.:  1803; 2500; 2700

Defendant.
  : 

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Kari J. Shetterly, has filed a petition in arbitration and seeks workers’ compensation benefits from Quaker Oats Company, self-insured, employer, defendant.  
This matter was heard by deputy workers’ compensation commissioner Ron Pohlman on July 28, 2008 at Coralville, Iowa.  The record in the case consists of claimant’s exhibits 1 through 12; defendant’s exhibits A through K, as well as the testimony of claimant and her husband, Tim Shetterly.  
ISSUES
The parties submitted the following issues for determination:
1. The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u); 

2. Whether the claimant is entitled to alternate medical care and treatment as recommended by Dr. Westpheling and Dr. Kuhnlein;

3. Whether the claimant is entitled to payment of penalties pursuant to Iowa Code section 86.13; and

4. Apportionment.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds: 
The claimant at the time of the hearing was 47 years old.  She is a high school graduate and has an associate of arts degree in Animal Health Management.  

Her work history consists of working part time for a clothing store, pre-school aide, selling Discovery Toys, and almost 20 years as a full time cashier at Eagles Supermarket.  She began working for Quaker Oats full time in 1997.  At the time she was hired, she completed a pre-employment physical which she passed with no restrictions regarding her neck, shoulder, arm, and hands.  

The claimant has had migraine headaches since she was a teenager and takes prescription medication for this condition and is not claiming that this is a part of this claim.  

The claimant sustained an injury on May 18, 2005 when she was attempting to pull a pallet jack which was stuck.  She felt something in her elbow immediately but she continued to work.  She noticed that this condition became much worse a few days later when she was working on a double shift.  She started experiencing “zingers” down her left arm and into her finger.  She continues to work her regular duties without restriction.  She saw the company nurse who gave her Ibuprofen and told her to practice some home exercises and put ice on it.  Claimant was sent to the Work Well Clinic by the employer where she saw Nate Brady, M.D., whose opinion was the claimant had a left brachial plexus stretch injury and he recommended physical therapy and prescribed medication.  Eventually, Dr. Brady decided that an EMG was necessary which revealed denervation of the triceps musculature but no other abnormality.  Dr. Brady continued the claimant’s physical therapy.  

The claimant continued to have problems.  On September 1, 2005, Dr. Brady noted that a repeat EMG may be a good idea to make sure there was nothing else developing.  He also referred the claimant to Sunny Kim, M.D., in the Rehabilitation Department at St. Luke’s Hospital.  Dr. Kim provided the claimant an injection which provided the claimant only one hour of pain relief.  Dr. Brady eventually left the Work Well Clinic and was replaced by Jeffrey A. Westpheling, M.D.  Dr. Westpheling opined on February 16, 2006 that claimant had possible left C7 radiculopathy and referred the claimant to Chad Abernathey, M.D., for evaluation and consideration of surgical options.  Dr. Westpheling also ordered an MRI which revealed a herniated disc to the left at C6-7.  
The claimant had surgery on April 19, 2006.  The surgical notes indicated that the surgeon was Loren J. Mouw, M.D., with Dr. Abernathey as an assistant.  The surgery included a fusion and cervical discectomy.  

Dr. Abernathey placed the claimant at maximum medical improvement on December 6, 2006 and opined that the claimant had a 10 percent whole body impairment rating.  She was released without restrictions on July 10, 2006.  The claimant returned to her regular job and does that job without restrictions. 

On September 20, 2007, the claimant saw John D. Kuhnlein, D.O., for an independent medical examination at claimant’s attorney’s request.  Dr. Kuhnlein opines that the claimant has 28 percent whole person impairment.  He recommends restrictions of lifting, pushing, or pulling 30 pounds occasionally from floor to waist, 40 pounds occasionally from waist to shoulder, and 20 pounds occasionally over the shoulder.  Dr. Kuhnlein recommends that the claimant see a pain specialist to address chronic pain, an MRI to see if her pain is caused by scar tissue and an EMG/NCV study as well.  He also suggested that the claimant have a psychological evaluation to determine if there were psychosocial barriers to the claimant’s recovery.  

The claimant had an inhalation incident in 2003 from cinnamon dust at Quaker Oats Company.  She was treated for this condition and now must wear a respirator whenever she is working around cinnamon dust.  This does make it more difficult for the claimant to breathe and makes her less efficient.  

At the hearing, the claimant described her current symptoms as constant pain in her left arm.  She finds that her arm fatigues quickly.  She experiences pain from the top of her shoulder around to the bottom of her shoulder blade and then over the top of her arm to the tip of her index finger.  Her index finger is hypersensitive and she has problems touching things with that finger.  She also has numbness in her hand and has difficulty with a grip on her left hand.  She is right-hand dominant and finds that she must rely even more on her right arm whenever she is grabbing something or attempting to pick something up.  She continues to do her same job without restriction but she does get help from her coworkers.  She works as a part of a team and when there are tasks that would require activities such as shoveling sugar, her coworkers performed that for her while she does some other necessary work.  Her home activities have been affected by her injury as she is less active with her horses and has fewer horses than she did in the past.  She no longer rides a horse because she cannot saddle it and cannot feel or hold a rein with her left hand.  When the horse is moving faster than a walk, she experiences pain and tension in her neck where her fusion was placed.  She also has difficulty with housework such as cleaning, folding clothes, or cooking.  When she drives a car, she uses a pillow on the arm rest to hold her left arm up.  

She is earning more than she earned at the time of her injury because of regular wage increases associated with the collective bargaining agreement in place at Quaker Oats Company.

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).  
Permanent partial disability that is not limited to a scheduled member is compensated industrially under Iowa Code section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, §81.01[1] and §81.04[1]. The loss is not measured in a vacuum.  The worker’s personal characteristics which affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges, 528 N.W.2d 614, 617.

The claimant has significant permanent impairment from either the point of view of the treating surgeon or her own evaluator.  Though she was not given specific recommendations for restrictions by Dr. Abernathey it is apparent from her continued symptoms and her credible undisputed testimony that she is unable to perform some of the heavier tasks on her job without help from her coworkers that she is not able to fully engage in her work activities as a result of her injuries.  The restrictions recommended by Dr. Kuhnlein are consistent with the claimant’s credible testimony of her abilities and fairly depict her limitations in the labor market.  The claimant has sustained significant industrial disability.  It is concluded based on these factors and all factors of industrial disability that the claimant has sustained a 45 percent industrial disability entitling her to 225 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).  

The next issue in this case is whether the claimant is entitled to additional care and treatment as recommended by Dr. Kuhnlein and Dr. Brady.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

 [The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., file number 694639 (review-reopening decision June 17, 1986).

The claimant continues to have pain symptoms and is not currently receiving treatment for those symptoms.  The first doctor the claimant saw at Work Well Clinic, Dr. Brady recommended that the claimant had a repeat EMG study and Dr. Westpheling in his most recent notes had indicated the claimant may need additional care if there was a worsening of her condition including possibly temporary work restrictions.  Defendants shall provide a pain management specialist to evaluate and treat as needed the claimant’s continuing pain symptoms.  

The next issue in this case is the claimant’s entitlement to penalties pursuant to Iowa Code section 86.13. 

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App.1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).


The claimant seeks penalties for delayed and underpaid permanent partial disability benefits in this case.  The stipulated commencement date for benefits was July 10, 2006, which was the date the claimant was released to return to work without restriction.  The claimant was first issued a check for permanent partial disability for the ten-week period from July 10, 2006 through September 17, 2006 on October 4, 2006.  This initial check in the amount of $7,052.47 did not include any interest.  The next permanent partial disability payment was on December 29, 2006 in the amount of $11,283.84 and again did not include any interest for the late payment.  The defendants then paid 14 additional weeks of permanent partial disability at the stipulated weekly rate for a total of 40 weeks of benefits which is two percent below the 10 percent rating of permanent whole person impairment by their treating physician Dr. Abernathey.  


The defendants have unreasonably delayed and underpaid the claimant’s industrial disability.  The defendants in their response to claimant’s interrogatories had indicated that the claimant had sustained previous neck trauma and had degenerative conditions of the neck.  The opinions of the treating physicians have always causally connected the claimant’s work injury and resulting disability.  There is no reasonable basis for the defendant’s delay and there is no reasonable basis for the defendants to have paid less than even the treating physicians rating of impairment.  Claimant is entitled to penalties based upon the delay and the underpayment.  Penalty is in the range of 50 percent of all benefits due.  In this case, that is 67.286 weeks of benefits as of the date of the hearing, July 28, 2008, which is $23,726.39 plus 26 weeks of permanent partial disability that was unreasonably delayed in the amount of $9,168.12 for a total penalty of $32,000.00.  

The last issue in this case is apportionment.  The injury in this case occurred before September 7, 2004 and the commissioner has ruled that the apportionment statute only applies to those injuries occurring after that date.  
ORDER
THEREFORE, IT IS ORDERED:

That defendants shall pay claimant two hundred twenty-five (225) weeks of permanent partial disability benefits commencing July 10, 2006 at the weekly rate of seven hundred five and 24/100 dollars ($705.24).  


That defendants shall receive credit for forty (40) weeks of benefits paid at the rate of seven hundred five and 24/100 dollars ($705.24).  


Accrued benefits shall be paid in a lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed pursuant to rule 876 IAC 3.1.  


That defendants shall pay claimant thirty-two thousand and no/100 dollars ($32,000.00) in penalties pursuant to Iowa Code section 86.13.  


That defendants shall provide claimant with a pain management specialist and shall pay for treatment and recommendations made by this pain management specialist.  


That defendants shall pay the cost of this action pursuant to rule 876 IAC 4.33.  


Signed and filed this ___14th ____ day of August, 2008.
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Copies To:

Mr. Robert R. Rush

Attorney at Law

PO Box 637

Cedar Rapids,  IA  52406-0637

Mr. Mark A. Woollums

Attorney at Law

111 E. 3rd St., Ste. 600

Davenport,  IA  52801-1524

RRP/kjw
      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER








8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209. 


