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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ERMA WILLIAMS,
  :



  :


Claimant,
  :


  :                File Nos. 5012447 & 5014533
vs.

  :



  :                      A R B I T R A T I O N
CARGILL MEAT SOLUTIONS f/k/a
  :

EXCEL CORPORATION,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :          Head Note Nos.:  1803; 2701; 4000.2
______________________________________________________________________

STATEMENT OF THE CASE

Erma Williams filed two petitions in arbitration seeking workers’ compensation benefits from Cargill Meat Solutions, f/k/a Excel Corporation, defendant self‑insured employer.  These cases came on for hearing before deputy workers’ compensation commissioner Vicki L. Seeck on December 21, 2006, in Des Moines, Iowa.  The record was left open in order to permit the parties to take the deposition of Susan McBroom.  In addition, the parties asked to file post-hearing briefs.  The case was considered fully submitted on March 16, 2007. 

The deposition of Susan McBroom was taken after the hearing and the transcript of her deposition was filed on March 16, 2007.  This deposition will be marked and admitted into the record as Defendant’s Exhibit N.  However, the deposition is replete with objections to questions and answers posed to the witness; objections to exhibits that were used by claimant’s counsel to cross-examine the witness; and statements of counsel for the claimant, defendant’s and Ms. McBroom’s personal attorney.  Given the level of discord that was present at the deposition, some additional comments and rulings need to be made relative to this deposition. 

The purpose for leaving open the record in this case was for the claimant or the defendant to take the deposition of Ms. McBroom.  Ms. McBroom had been subpoenaed to testify at the hearing by the claimant.  (Transcript page 81)  She had been subpoenaed for 1:00 p.m.  (Trans. p. 81)  This hearing was scheduled for three hours.  No party had asked for a longer hearing.  Although the deputy hearing this case makes every effort to allow the parties to fully present their case, the case could not continue past 5:00 p.m., as there was maintenance work to be done that required all persons to exit the building by 5:00 p.m.  This time was fully one hour past the time the hearing should have concluded.
As a general rule, there is no reason to call a vocational expert to testify live at hearing.  This case was no exception.  Vocational experts generally prepare thorough reports and those reports can, in turn, be analyzed by the deputy when considering all of the evidence in the case.  In addition, deputies are accustomed to reading deposition transcripts of experts and Ms. McBroom could have testified by deposition prior to the hearing if the claimant’s attorney considered her testimony critical to the case.  Instead the claimant’s attorney subpoenaed this witness for 1:00 p.m. and then called other witnesses to testify first.  Ms. McBroom could have reasonably assumed that she would be testifying at 1:00 p.m.  Instead she was required to wait and her personal situation, namely needing to attend to child care, forced the need to keep the record open.  It is not always possible to plan for every contingency in a case, but if the claimant felt the need to have Ms. McBroom testify live, then Ms. McBroom should have been called first as a courtesy to her and to the process as a whole. 

Had Ms. McBroom been deposed prior to the hearing, or been called to testify at 1:00 p.m. when she had been subpoenaed, the many objections and statements that are contained in her deposition could have been dealt with by the deputy at the hearing instead of having to address this issue post hearing.  The claimant clearly wanted to impeach Ms. McBroom and while some questioning along those lines has validity, the claimant’s attorney unnecessarily prolonged this part of his cross‑examination.  The deposition will be considered in its totality as part of this decision with the exception of the exhibits as discussed next. 

The claimant is moving for the inclusion of Exhibits 21 through 26, most of which were generated AFTER the hearing or already part of the record.  The record was left open strictly for the taking of Ms. McBroom’s deposition and while the claimant has a certain latitude in cross-examination, this latitude does not extend to additional evidence generated after the hearing in the form of the Claimant’s Exhibits 21‑24 and 26.  These exhibits are excluded from the record.  Exhibit 25, a summary of Dr. Skibsted’s restrictions, is already part of the record and is excluded for that reason.  

The record, therefore, consists of Claimant’s Exhibits 1-16 and 19-20; Defendant’s Exhibits A-N; the testimony of Erma Williams; the testimony of Shannon Ricard; and the testimony of Lisa Ramirez.  The deputy also requested that a transcript of the hearing be prepared and filed with the agency.  References will, therefore, be made to the transcript as necessary. 

MOTION TO QUASH SUBPOENA DUCES TECUM

As part of the proceedings surrounding the deposition of Susan McBroom, Ms. McBroom’s personal attorney filed a motion to quash a subpoena duces tecum that had been served by the claimant’s attorney.  This motion to quash was filed on March 13, 2007.  A resistance was filed by the claimant’s attorney on March 16, 2007.  The part of that motion to quash that may still be pending is for 1099s from Dorothy Kelley, SRS Hartford and/or Excel Corporation or Cargill MS Corporation for 2006 and 2005.  At the time of Ms. McBroom’s deposition, her personal attorney stated that these would not be provided.  

The claimant’s attorney has resisted the motion to quash on the basis that payments to expert witnesses were relevant.  At the deposition, he indicated that he would have asked the witness about the income she receives from Cargill/Excel “or others for doing her vocational [sic], including the pay that she received for this, would be admissible and proper subject and were expected to be asked.”  (Defendant’s Exhibit N, pp. 106-107) The deposition was terminated by the defendant’s counsel prior to those questions being asked due to the conduct of the claimant’s attorney.  It is not clear from the deposition transcript whether the claimant was still seeking the 1099s; however, as he made no mention of this when the statement was made at the deposition and complained only at that time about not being able to ask his questions.  In addition, the claimant’s attorney stated in his response that the motion to quash was moot.  

In view of the above, the motion to quash the subpoena duces tecum is ruled to be moot.  No attorney’s fees will be awarded to any party concerning this motion.

ISSUES

The parties submitted the following issues for determination: 

File No. 5014533—Date of Injury January 30, 2003
1. The nature and extent of the claimant’s permanent partial disability; and

2. Whether the claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27.

The parties stipulated that the claimant sustained an injury arising out of and in the course of her employment on January 30, 2003.  There is no claim for healing period benefits.  The parties stipulated that the injury is a cause of permanent partial disability and that this permanent disability is a scheduled member disability.  Where the parties disagree is whether the permanent disability is to the claimant’s right ring and right small finger or limited to the right ring finger.  The parties agreed that the commencement date for the payment of any permanent partial disability benefits is April 25, 2004. 

The parties also stipulated that the claimant’s gross earnings were $493.80 per week and that the claimant was single and entitled to 1 exemption.  The claimant’s rate is $306.67 per week.  Prior to the hearing, the claimant was paid 15 weeks of permanent partial disability benefits at a rate of $306.67 per week.  The defendant is entitled to a credit for this amount against any award of permanent partial disability benefits given in this decision. 

File No. 5012447 – Date of Injury June 15, 2004
1. The nature and extent of the claimant’s permanent partial disability; 

2. The commencement date for the payment of permanent partial disability benefits; and

3. Whether the claimant is entitled to any penalty benefits pursuant to Iowa Code section 86.13.

The parties stipulated that the claimant sustained an injury arising out of and in the course of her employment on July 15, 2004.  There is no claim for unpaid healing period benefits.  Although the parties agree that the injury of June 15, 2004, caused permanent disability, they disagree over the nature and extent of claimant’s permanent disability.  

The parties also stipulated that the claimant’s gross earnings at the time of injury were $496.59 per week and that the claimant was single and entitled to 1 exemption.  The claimant’s rate is $309.46 per week.  Prior to the hearing, the claimant received 77.9 weeks of permanent partial disability benefits at a rate of $309.46 per week.  The defendant is entitled to a credit for these benefits previously paid against any award of permanent partial disability benefits given in this decision. 

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and having considered all of the evidence in the record, makes the following findings of fact: 

The claimant is 46 years old and resides in Ottumwa, Iowa.  (Trans. p. 31)  She completed the 11th grade at Ottumwa High School.  (Trans. p. 31)  Approximately ten years later she received her GED.  (Trans. p. 32)  In 1978, she obtained a nurse’s aide certificate.  (Trans. p. 32)  She also took some courses at Indian Hills Community College in accounting in 1997.  (Trans. p. 33)  During her working life, she has done many kinds of jobs including house cleaning, lawn maintenance, nurse’s aide, farming, and telemarketing.  (Trans. pp. 34-35)  She does not believe that she would be able to do any of those jobs given her current work restrictions.  (Trans. p. 35) 

She worked for the employer in this case for nine years.  (Trans. p. 36)  Her last day of work was September 22, 2006.  (Trans. p. 36)  The jobs she did while at the employer included curing molder, ham bone general worker, bag packer, cryovac, and fork truck.  (Trans. p. 36)  She was also a lead utility person, which is a step below the supervisor.  (Trans. p. 36)  Among her duties as a lead utility person, she had to fill in on the line if another worker was absent.  (Trans. p. 36) After the injury of June 15, 2004, the claimant worked in the “frock cage,” sometimes called the glove room.  (Trans. p. 37) 

The claimant’s first injury was to her right ring finger and, according to her testimony, the injury later involved her little finger.  This injury occurred on January 30, 2003.  The claimant fell down two steps at work.  (Trans. p. 39)  When she woke up during the night, her ring finger was bent over and swollen up.  (Trans. p. 39)  She had two surgeries done by Eugene Cherny, M.D.  (Trans. p. 40)  She cannot bend her ring finger past a certain point and there is numbness.  (Trans. p. 41)  Her little finger occasionally locks up.  (Trans. p. 41)  She has less grip strength than she did before the injury.  (Trans. p. 41)  

The claimant testified that she spoke to Dr. Cherny about more treatment and he responded that “he wasn’t going to do anymore and that Excel was tired of paying for it.”  (Trans. p. 42)  She is still having problems with her fingers and she has not had any further treatment.  (Trans. p. 42) 

The second injury occurred on June 15, 2004, and resulted in an amputation of two fingers on the claimant’s left hand.  Dr. Cherny treated her initially and she was then referred to Dr. Quam for evaluation of complex regional pain syndrome (CRPS).  (Trans. p. 43)  The symptoms that the claimant associates with CRPS are clamping on her small finger and finger and pain in the wrist, elbow, and shoulder.  (Trans. p. 44)  She has had injections, acupuncture and medication, including Neurontin, methadone and hydrocodone.  (Trans. pp. 45-46)  The medications make her drowsy and she will fall asleep.  (Trans. p. 47)  She has also been diagnosed with phantom pain.  (Trans. p. 48) 

The claimant has also been diagnosed with depression and anxiety disorder and has been treated by James Gallagher, M.D. and Sam Graham, Ph.D.  (Trans. p. 49)  She is taking Wellbutrin and Lorazepam.  (Trans. p. 50)  

Concerning her left hand, the claimant said that she “can’t hardly grip anything” and that she drops things and has pain all the time.  (Trans. p. 54)  She can lift only a pound before she has sharp pain going up her arm.  (Trans. p. 54)  She has difficulty dressing and no longer cooks.  (Trans. p. 55)  

One of the goals of the claimant’s mental health treatment was to prepare the claimant to return to the production floor.  Since her accident of June 15, 2004, the claimant testified that she had a fear or phobia about working around the skinner machine where her amputation occurred.  (Trans. p. 57)  She had nightmares about the incident.  (Trans. p. 57)  At some point, both Dr. Gallagher and Dr. Graham restricted the claimant from working in production and that she not work around dangerous machinery.  (Trans. p. 58)  

When the above restrictions were imposed, there was a meeting with the employer on September 22, 2006.  (Trans. p. 60)  At that meeting, the claimant was told that she could no longer be on light duty in the frock room and that there was no other job available for the claimant to do.  (Trans. p. 60)  She would be placed on the bid list for the next 18 months and if a job came up that met her restrictions within the next 18 months, she would be called.  (Trans. p. 60)  She has not worked since September 22.  (Trans. p. 61)  

The claimant testified that she was interested in doing a quality assurance job.  (Trans. p. 61)  The claimant failed the test that was required in order to get the job.  (Trans. p. 62)  She was also interested in a job called bacon clerk.  (Trans. p. 62)  She also talked to Erica Bleek about office work.  (Trans. p. 65)  The claimant took her resume to Erica but when she later called Erica about the job, she was told that she had not submitted a resume.  (Trans. p. 66)

At some point in time, the claimant met with Susan McBroom in her attorney’s office.  (Trans. p. 67)  The claimant said that Ms. McBroom was going to help her prepare a resume and find a job.  (Trans. p. 67)  Ms. McBroom prepared a resume for the claimant, but the claimant did not use the resume because “[i]t’s not right.”  (Trans. p. 67)  The claimant testified that she made some corrections on the resume and gave it back to her attorney.  (Trans. p. 68)  

The claimant applied for a job in security at the plant, but was told that she had to have been unemployed at Excel for six months.  (Trans. p. 68)  She has tried to find other work and has applied at Wal-Mart, Kmart, Target, JCPenney’s, Herberger’s and Menards as well at the hospital, the city of Ottumwa and Wapello County.  (Trans. p. 70)  She was receiving $290.00 per week in unemployment at the time of the hearing.  (Trans. p. 70)  She is also on a list for state vocational services.  (Trans. p. 72) 

The medication that she has received has helped both with the depression and the pain.  (Trans. p. 75)  She is going to have to continue on medication and counseling for an indefinite period of time.  (Trans. p. 76) 

On cross-examination, the claimant confirmed that she had skills in typing and computer work.  (Trans. p. 86)  Although she did not complete the bookkeeping course of study that she started, she liked the subject, including the mathematics.  (Trans. pp. 87-88)  She has learned skills through on-the-job training.  (Trans. p. 88)  She can drive a fork lift and could still do so despite her amputation.  (Trans. p. 89)  

The claimant was also asked about evaluations done by Eva Christiansen, a psychologist, and the claimant agreed that this was done for purposes of litigation and that Dr. Christiansen did not treat her.  (Trans. p. 97)  She did not know that Dr. Christiansen evaluates patients only and does not do any treatment.  (Trans. p. 98)  The claimant admitted that she lost her mother in November 2004 and that this was stressful, but she denied that a long term relationship with a boyfriend “ended badly.”  According to the claimant, she ended the relationship and was not depressed about it.  (Trans. p. 99)  

The claimant testified that she felt pressured to return to the production floor by her supervisor, Nathan Marriott.  (Trans. p. 104)  She admitted that Marriott liked her and felt that she was a good lead person and that “he needed me.”  (Trans. p. 104)  He gave her a very good yearly review and was excited or looking forward to her coming back to the production floor.  (Trans. p. 104)  The claimant admitted that a number of the jobs she applied for after her injury would have required her to come back on the floor.  (Trans. p. 106)  She also said that when she took the Quality Assurance test, one of the head QAs looked in the room and that bothered her.  (Trans. p. 108)  She was allowed to study for the test during her work day and she was given a special pass so that she could take the test without having to go onto the production floor.  (Trans. p. 109)  

Both Dr. Graham and Dr. Gallagher have encouraged the claimant to go to work and have not told her that she cannot work.  (Trans. p. 136)  She has completed half of a book on an interest inventory that would help determine the type of jobs she would like to do.  (Trans. p. 14)  She hopes to return to some type of position with the employer.  (Trans. p. 141)  She has called a couple of tax services about working for them.  (Trans. p. 146)  

Shannon Ricard testified on behalf of the claimant.  She is the claimant’s daughter.  (Trans. p. 14)  According to Ms. Ricard, her mother was sociable and went out with friends prior to the amputation injury.  (Trans. p. 15)  She was living with her mother at the time of the amputation injury and after that injury, her mother was depressed and crying and would not leave the house.  (Trans. p. 17)  She has witnessed the claimant’s panic attacks and when these attacks occur, her mother will start crying a lot.  (Trans. p. 19)  The medication makes her mother drowsy.  (Trans. p. 23)  

There are only a few medical records concerning the treatment of the injury of January 30, 2003.  The claimant underwent a central slip repair and lateral band repair of her right ring finger on January 2, 2004.  (Def. Ex. B, p. 9A)  In a note of April 29, 2004, Eugene Cherny, M.D., her treating physician, indicated that she had “only a trace of flexion in her right ring finger,” but that her sensation was intact.  (Def. Ex. B, p. 9A)  She was placed at maximum medical improvement and allowed to return to full duty.  (Def. Ex. B, p. 9A)  Dr. Cherny rated her impairment at 60 percent of the right ring digit in accordance with AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Def. Ex. B, p. 9) 

The second injury, the amputation injury, occurred on June 15, 2004.  Dr. Cherny initially treated the claimant for this injury as well.  The injury is described by him as a post-traumatic injury to the left hand involving partial amputation of the ring and small finger at the level of the PIP joint.  (Def. Ex. G, p. 40)  The last surgical procedure was a digital sympathectomy on April 1, 2005, with what Dr. Cherny described as “fair results at best.”  (Def. Ex. G, p. 40)  He placed her at MMI and indicated that she should get some prosthetic fingers.  (Def. Ex. G, p. 41)  She was placed on permanent restrictions of no lifting over ten pounds, no pushing or pulling over ten pounds with the left upper extremity.  (Def. G, p. 41)  The permanent impairment was 41 percent of the left hand.  (Def. Ex. G, p. 44)  

The claimant was also treated by Steven R. Quom, D.O., for complex regional pain syndrome in the left upper extremity and phantom limb pain in the ring and little fingers on the left hand.  He prescribed medications for her, including Neurontin, methadone, and hydrocodone.  (Def. Ex. D, p. 19)  On July 7, 2006, the claimant said that she continued to have irritation in her left upper extremity and some discomfort up in her neck, but that overall she felt she was stable.  (Claimant’s Ex. 10, p. 62)  In response to a request from the claimant’s attorney, Dr. Quam stated that he agreed with a 5-14 percent impairment of the whole person as given the claimant by Jacqueline Stoken, D.O.  (Cl. Ex. 10, p. 64)  He added that he believed that her RSD/CRSPI and phantom limb pain would continue into the indefinite future.  (Cl. Ex. 10, pp. 67 -68)  

The amputation injury also led to mental health problems and the claimant was treated by James L. Gallagher, M.D., a psychiatrist in Des Moines, Iowa, and then by Sam Graham, Ph.D., a psychologist.  Dr. Gallagher first saw the claimant on July 26, 2004.  (Def. Ex. M, p. 4)  In a letter dated August 16, 2004, Dr. Gallagher reported that the claimant had had some improvement, although she still had nightmares and was fearful of looking at her hand.  (Cl. Ex. 3, p. 3)  She was anxious about returning to “the proximity of the machines” and Dr. Gallagher talked with her about relaxation and desensitization techniques that might be used to help her look at her injured hand.  (Cl. Ex. 3, p. 5)  No progress was reported by Dr. Gallagher after a visit with the claimant on October 28, 2004.  (Cl. Ex. 3, p. 7)  He expressed his concern about the claimant being pressured to return to her job too soon.  (Cl. Ex. 3, p. 7)  It was at this juncture, that Dr. Gallagher expressed his desire to refer the claimant for desensitization by Dr. Graham.  (Cl. Ex. 3, p. 7)  

Although the initial goal was to help the claimant to return to the production floor, by January 23, 2006, Dr. Gallagher expressed his doubts that the claimant would be able to do so.  He stated:  “If the expectation is that she return to the floor to work on these same machines, I think that is not going to happen.”  (Cl. Ex. 3, p. 10)  He did not think that “any amount of treatment can bring that forth.”  (Cl. Ex. 3, p. 10)  Dr. Gallagher also adjusted the claimant’s medication and in July 26, 2006, noted that the claimant was more “tearful” after he discontinued Lexapro.  (Cl. Ex. 3, p. 14)  She still had not made much progress in terms of returning to the production floor.  (Cl. Ex. 3, p. 14)  

On September 11, 2006, Dr. Gallagher authored a report concerning the claimant’s condition and with reference to her mental health, he stated: 

I think Dr. Stoken is correct in stating that Ms. Williams cannot return to work around the “dangerous machines” at her former place of employment because she is so phobic and anxious about doing so.  This anxiety has never reduced to a point that Erma would feel safe in even attempting such work.  I think she was optimistic about becoming a supervisor of some sort in that area and maybe then such work could be possible.  That didn’t seem to work out.  My present take on the issue is that it is highly unlikely Ms. Williams would ever be able to return to work in her former place of employment at her former job around those “dangerous machines.”  

(Cl. Ex. 3, p. 16)  

Although Dr. Gallagher did not feel that the claimant could return to the type of work she had done for the employer and would logically have difficulty doing the work with “identical conditions at another facility,” he did feel that she could benefit from retraining and that her depressive symptoms had reduced sufficiently so that she could focus and concentrate.  (Cl. Ex. 3, p. 16)  He then stated:  “I think that her symptoms of anxiety can be moderated by, once and for all, knowing that she doesn’t have to be in the area of those ‘dangerous machines.’”  (Cl. Ex. 3, pp. 16-17) 

Dr. Graham concurred with Dr. Gallagher’s opinion that the claimant was not able to return to the production floor.  In a February 1, 2006, letter to a representative of the employer, he said that that it was “highly unlikely” that he would be able to return the claimant to the floor to work in the role that she had previously had.  (Cl. Ex. 5, p. 21)  By August 2006, Dr. Graham indicated that he had focused his work more in the area of pain management “as we are no longer attempting to prepare her to return to work inside the plant.”  (Cl. Ex. 5, p. 22)  

Both Dr. Gallagher and Dr. Graham were deposed by the parties and the transcripts of their deposition testimony are included in the record.  Dr. Gallagher testified that his diagnosis of the claimant was depressive disorder and post-traumatic stress disorder, the latter diagnosis coming under the rubric of anxiety disorder.  (Def. Ex. M, p. 5)  Although the claimant had improved since he initially saw her in July of 2004, by the time of his deposition, December 7, 2006, he did not feel that she had “fully remitted” all of her symptoms and that she continued to need treatment.  (Def. Ex. M, p. 16)  

Although Dr. Gallagher testified that he did not feel that the claimant could return to the production floor, as that return would be “too threatening” to her, he did feel that she should return to work.  (Def. Ex. M, p. 18)  When asked what effect not returning to the floor might have on her levels of anxiety, he stated: 

Well, I think she was terribly afraid to go back and be in the proximity of those machines.  I understood that.  How shall I say this?  I think she was very worried that she would have to go back to that capacity or have to do something near those machines that would terrify her, so I think if we could say that’s not going to happen, we’re going to move on to something else, normally that alleviates the stress, and you put that issue behind you and you try to move on as best you can. 

(Def. Ex. M, p. 19)  

He later said that since the claimant was out of the environment permanently, he did expect that her post-traumatic stress syndrome would improve.  (Def. Ex. M, p. 32)  He testified that he was reluctant to impose permanent restrictions, as once the litigation was over, “people have a greater chance of moving forward in an unfettered manner, that they can go about their business.”  (Def. Ex. M, p. 37)  He added, however, that if she were to go somewhere else that “looks remotely similar, sounds familiar, smells familiar, she’s going to have a strong reaction to it.”  (Def. Ex. M, p. 37) 

Dr. Graham’s deposition was taken on November 10, 2006.  His treatment of the claimant began on November 1, 2004, after a referral from Dr. Gallagher.  (Def. Ex. L, p. 5)  The purpose of the referral was to assist the claimant “with the intensity of her anxiety and to begin some work in hopes of being able to return her to a more normal role.”  (Def. Ex. L, p. 6)  The goal was to get the claimant to the point where she would be able to work on the packing plant floor again.  (Def. Ex. L, p. 6)  

According to Dr. Graham, the claimant made more progress after she was fitted with her prosthesis, that progress was in what Dr. Graham termed “other areas of community functioning.”  (Def. Ex. L, p. 26)  He was not able to get her to go out into the plant.  (Def. Ex. L, p. 31)  In March of 2006, he began to talk to the claimant about long‑term choices in her life and motivation.  (Def. Ex. L., p. 31)  In his opinion, the claimant’s ability to get back to her former job was tied to motivation and that intense anxiety could reduce the motivation to do things.  (Def. Ex. L, p. 31)  He stated:

I began talking with her about whether she was really willing to go through the pain, the emotional pain, to get back and do that job because she was not moving, at that point, as quickly as I thought she needed to move, and we were getting to the point where what you’re talking about is, you know, are you really willing to do this or do you really not want to do this, and is it better for you to accept that you can’t—you’re not gonna be able to handle that and take you life in a different direction, learn to do a different kind of job, learn to work in a different environment.

(Def. Ex. L. p. 32)  

Dr. Graham did encourage the claimant to think about alternatives to returning to work at Excel, including vocational rehabilitation.  (Def. Ex. L, p. 34)  He encouraged her to get a CDL license.  (Def. Ex. L, p. 38)  When asked if he would recommend that the claimant work with a vocational counselor, Dr. Graham said that would depend on whether the particular individual was “talented and helpful.”  (Def. Ex. L, p. 40)  

When asked whether the claimant had improved since she had started treatment with him, Dr. Graham said that the symptoms of avoidance in community-based activities had improved as well as the general anxiety and frequency of disruptive dreams.  (Def. Ex. L, p. 52)  She had not improved to the point where she could return to the production floor.  (Def. Ex. L, p. 52) 

The record contains several reports of independent medical evaluations that were done on the claimant.  On July 10, 2006, the claimant was seen by Jacqueline M. Stoken, D.O., at the request of the claimant’s attorney.  According to Dr. Stoken, the claimant had complaints of pain in the left upper extremity, the left small and ring fingers radiating up to the left shoulder.  (Cl. Ex. 6, p. 27)  The pain was described as aching, throbbing, burning, and continuous.  (Cl. Ex. 6, p. 27)  Dr. Stoken conducted a physical examination and her impression was:  1) status post work injury on June 15, 2004 with traumatic amputation of the left fourth and fifth digits and fractures of the left third digit; 2) complex regional pain syndrome, II of the left upper extremity; 3) phantom pain of the left hand; and 4) depression and post-traumatic stress disorder secondary to #1.  (Cl. Ex. 6, p. 28)  In her opinion, the claimant’s permanent impairment was 38 percent of the whole person.  (Cl. Ex. 6, p. 29)  

The claimant’s attorney also arranged for an independent medical evaluation with Kim A. Skibsted, D.C.  Dr. Skibsted saw the claimant on January 25, 2005.  The purpose of this IME was to evaluate and rate the claimant’s “left small and ring finger complaints sustained as a result of a work related injury.”  (Cl. Ex. 7, p. 33)  In her opinion, the claimant’s permanent impairment was 24 percent of the whole person.  (Cl. Ex. 7, p. 38)  

Dr. Skibsted also saw the claimant on November 18, 2004, for evaluation and physical impairment rating of the right ring finger complaints.  (Cl. Ex. 7, p. 42(a))  The claimant told Dr. Skibsted that her right ring finger did not bend right and was numb on the side.  (Cl. Ex. 7, p. 42(a))  In addition, she has pain and stiffness on occasion.  (Cl. Ex. 7, p. 42(a))  She also said that her right small finger would lock-up on her four or five times a day, but that this locking up would go away if she rubbed her little finger.  (Cl. Ex. 7, p. 42(c)).  Dr. Skibsted rated the claimant’s right ring finger at 56 percent.  (Cl. Ex. 7, p. 42(e)).  There is no rating for the right small finger.  Dr. Skibsted did not feel that the claimant’s condition needed additional surgical intervention or active medical treatment.  (Cl. Ex. 7, p. 42(e)).  

The record also contains three psychological evaluations of the claimant done by E. Christiansen, Ph.D.  Again, these evaluations were arranged by the claimant’s attorney.  The first report is dated November 21, 2004, and is based on an evaluation done on November 3, 2004.  Dr. Christiansen concluded that the claimant was suffering from a major depressive disorder partially resolved with medication and a post-traumatic stress disorder.  (Cl. Ex. 8, p. 46)  At the time this first evaluation was done, the claimant had just started treating with Dr. Graham and so Dr. Christiansen deferred further evaluation of the claimant’s need for mental health care until after that “process.”  (Cl. Ex. 8, p. 46) 

Dr. Christiansen’s second evaluation was done on July 13, 2005.  Again she noted that the claimant’s major depressive disorder had improved with medication.  (Cl. Ex. 8, p. 50)  She also stated that there had been some positive results as a result of Dr. Graham’s treatment.  (Cl. Ex. 8, p. 50)  The prognosis for her return to pre-injury work duties was “guarded.”  (Cl. Ex. 8, p. 50)  She also opined that the claimant’s mental health conditions were permanent.  (Cl. Ex. 8, p. 50)  

The third evaluation was done on September 6, 2006.  Dr. Christiansen believed that the claimant had had some benefit from mental health treatment, but still had significant residual and long-term effects.  (Cl. Ex.8, p. 50)  She added:  “The likelihood that she will be free of these mental health conditions is extremely guarded.”  (Cl. Ex. 8, p. 54)

The claimant prepared an application for assistance from the Division of Vocational Rehabilitation Services.  (Cl. Ex. 12)  She was deemed eligible for services and was identified as an individual with a significant disability.  (Cl. Ex. 12, p. 75)  

The claimant’s attorney also retained the services of Barbara Laughlin to provide an employability report.  According to Ms. Laughlin, the claimant was no longer able to return to any of her previous work, based on the restrictions of Dr. Stoken and Dr. Cherny.  (Cl. Ex. 16, p. 93)  The claimant was also precluded “from much of the sedentary and light exertional level.”  (Cl. Ex. 16, p. 109)  The claimant’s loss of access to employment was at least 90-100 percent.  (Cl. Ex. 16, p. 109)  

The employer retained the services of Susan McBroom, a vocational rehabilitation consultant, to assist the claimant with job placement.  On April 19, 2006, Ms. McBroom sent a letter to the claimant’s attorney, advising him that a position was open that met the claimant’s physical and emotional capabilities.  (Def. Ex. H, p. 46)  She asked for permission to meet with the claimant to discuss this position.  (Def. Ex. H, p. 46)  The claimant’s attorney then faxed a detailed letter to Ms. McBroom requesting more information concerning the position and a written response was provided to this detailed letter on April 20, 2006.  (Def. Ex. H, pp. 50-52)   The claimant’s attorney did not respond and again, Ms. McBroom sent him a letter dated April 24, 2006, proposing to meet with the claimant to assist her in applying for the position, which had a deadline of April 26, 2006.  (Def. Ex. H, p. 55)  The claimant’s attorney refused Ms. McBroom’s assistance and said that the claimant would apply for the job on her own.  (Def. Ex. H, p. 59)  

Ms. McBroom authored a report dated October 17, 2006, concerning the claimant’s employability.  In her opinion, the claimant was employable due to her strong work history, her motivation to return to work and her clerical and bookkeeping skills.  (Def. Ex. H, p. 65)  She also sent a letter to the claimant’s attorney dated November 16, 2006, again offering vocational services to the claimant.  (Def. Ex. H, p. 68)  This offer was accepted and a meeting was set for December 1, 2006.  (Def. Ex. H, p. 69)  Thereafter, there was correspondence concerning the claimant’s resume and initial job placement efforts.  

Ms. McBroom was also deposed after the hearing, as noted previously.  When asked whether the claimant was employable, Ms. McBroom testified as follows: 

I think she’s employable.  I feel that she’s very motivated to return to work in a clerical setting.  The one consistent theme throughout the job placement has been she wants to go into a clerical field, bookkeeping, accounting, clerking, receptionist, information clerk.  There’s a large category of jobs occupationally under clerking, clerk general, under that occupational field that she could consider. 

Motivation is one of the things that is a huge factor in returning to work.  She wants—that’s what she wants to do.  That’s been on her job applications, that been noted in state department voc rehab records, that this is what she wants to pursue.

(Def. Ex. N, p. 36) 

Later in the deposition, the claimant’s attorney questioned Ms. McBroom about the opinion of Ms. Laughlin that the claimant has a loss of access to the labor market of 90-100 percent.  Ms. McBroom did not agree with that conclusion and testified: 

She cannot go back to her old job, that’s agreed upon.  There’s been no physician that has said she cannot return to work.  In fact, the doctors have indicated that she should go to voc rehab, she should go back to work, she should consider clerking jobs. 

That’s what I consider true voc rehab, is try to assist somebody in looking at jobs and helping them with vocational options.  Ms. Laughlan [sic] did not do that.  

(Def. Ex. N, p. 68) 

Lisa Ramirez testified on behalf of the defendant.  She is the compensation coordinator for Cargill Meat Solutions, the new name of the employer in this case.  (Trans. p. 156)  

She is familiar with the claimant and has contacted the claimant whenever a position opens up that meets the claimant’s restrictions.  (Trans. p. 157)  She is the individual who retained the services of Susan McBroom to help the claimant put together a resume and work on interviewing techniques.  (Trans. p. 157)  According to Ms. Ramirez, the claimant’s attorney would not allow the claimant to meet with Ms. McBroom initially.  (Trans. p. 158)  

Ms. Ramirez denied ever making objections to Dr. Cherny about the cost of the claimant’s care.  (Trans. p. 158)  In her opinion, Dr. Cherny would not have made that type of statement to the claimant.  (Trans. p. 158)  The claimant never asked for alternate medical care with anyone.  (Trans. p. 160-161)  She never asked to see a Dr. Sherman.  (Trans. p. 161)  

When the claimant was given her permanent restrictions, she was taken to the nurses’ office for a meeting with the union; ergonomics person; supervisor; and nurse.  (Trans. p. 165)  This meeting is usually held on the production floor and is a walkthrough the plant in an effort to identify jobs an injured worker can do.  (Trans. p. 165)  They were not able to do this plant walkthrough with the claimant, however, since she had a permanent restriction against going out on the production floor.  (Trans. p. 165)  

On cross-examination, the claimant’s attorney asked Ms. Ramirez the purpose of Ms. McBroom’s services that were offered in April.  The testimony was as follows: 

Q.  My final question:  I’m correct when I say that Susan McBroom was only offered in April for that limited job in doing the resume and giving her interview skills for that job?
A.  Well, it was to assist for an interview for that job, yes.

Q.  And she was only later, last month or two, or even a month, offered up by Excel/Cargill as a person to come in after Dr. Gallagher and Dr. Graham said she could no longer work on the production floor, then Susan McBroom was offered to do the full work-up and full help for any jobs?

A.  Well, that’s basically because when you refused to let her help back in April we didn’t know if you would allow her to help this time, or not, but we asked.

MR. MILLER:  Would you please read back the last question and answer.

A.  Well, it was offered in April.

BY MR. MILLER:

Q.  For that job?

A.  For that job, but for any job.  It’s not just for one specific job.
Q.  That’s not what the letter said, is it?

A.  The letter said to help her build a resume and to help her with interviewing skills.  Yes, to get through the process of that particular interview – that particular job position.

(Tr. pp. 183-184)

CONCLUSIONS OF LAW

File No. 5014533 – January 30, 2003

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

This file concerns an injury to the claimant’s right ring finger and allegedly to her right little finger.  The claimant is seeking additional permanent partial disability benefits and claims that her permanent disability is both to her right ring finger and her right little finger.  To date, the employer has paid 15 weeks of permanent partial disability benefits.  The claimant is also seeking alternate medical care for her finger injury or injuries. 

An injury to the ring finger or the little finger is a scheduled injury.  According to Iowa Code section 85.34(d), the loss of the third finger is weekly compensation during 25 weeks.  The loss of the little finger or fourth finger is 20 weeks per section 85.34(e).  The first rating in the record is from Dr. Cherny, the claimant’s treating physician.  He rated only the third or ring finger at 60 percent, which would be 15 weeks.  The defendant has paid 15 weeks.  The claimant obtained a rating from Dr. Skibsted, a chiropractor, of 56 percent of the right ring finger.  The claimant testified that she cannot bend her ring finger past a certain point and there is numbness.  Her little finger occasionally locks up.  

Dr. Cherny’s rating is accepted and is in keeping with the claimant’s description of the ongoing difficulties she has with her right ring finger.  The fact that the claimant’s right little finger locks up on occasion is not sufficient evidence to show that the claimant has a permanent loss of use of her right little finger.  Therefore, the claimant is not entitled to any additional permanent partial disability benefits in this file. 

The claimant has also failed to carry her burden of proof that she is entitled to alternate medical care.  The claimant testified that she asked Dr. Cherny about additional treatment and he informed her that “he wasn’t going to do anymore and that Excel was tired of paying for it.”  Lisa Ramirez testified that the claimant never asked for alternate care and that Dr. Cherny had never been informed that Excel was tired of paying for the claimant’s medical care.  

There is nothing in the record to indicate what type of alternate medical care the claimant is seeking or that a request for alternate care has been made or that the employer has abandoned care for the claimant’s right hand injury.  No physician has opined that the claimant needs alternate care.  Although the claimant’s attorney questioned Ms. Ramirez about an answer made in response to interrogatories, the interrogatory is not part of the record and there was no identification of who Dr. Sherman was or what he was going to do by way of further treatment.  The claimant has failed to sustain her burden of proof that she is entitled to alternate care for her right ring and little finger. 

File No. 5012447 – June 15, 2004

LEFT HAND – MENTAL INJURY

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

An injury to a scheduled member may, because of after effects or compensatory change, result in permanent impairment of the body as a whole.  Such impairment may in turn be the basis for a rating of industrial disability.  It is the anatomical situs of the permanent injury or impairment which determines whether the schedules in section 85.34(2)(a) - (t) are applied.  Lauhoff Grain v. McIntosh, 395 N.W.2d 834 (Iowa 1986); Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943).  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

The claimant’s second injury, which involved a partial amputation of the ring and little fingers on her left hand was clearly a devastating injury to the claimant.  Not only has she had to deal with the resulting loss of essentially two fingers on her left hand, but she has developed complex regional pain syndrome and is required to take pain medication that relieves her pain, but causes other side effects.  In addition, she has been diagnosed with depression and anxiety that has been partially relieved with medication.  

The evidence establishes that the claimant, her employer and her physicians, including her mental health providers, had the initial goal of returning her to work on the production floor.  She was a good employee and was obviously a valued member of the work team, as she was a lead person who possessed knowledge about the production process and the ability to do supervisory functions.  Although the claimant perceived her former supervisor’s encouragement as pressure to return to the floor, by all indications the employer sincerely desired the claimant to return to her prior job.  The claimant appeared to want to return as well, since she earned, by her estimation, a good hourly wage with benefits. 

Although the claimant had the benefit of excellent medical care, including the services of both a psychologist and a psychiatrist, at some point there was a consensus that the claimant could not return to the production floor due primarily to her anxiety.  That anxiety had many sources, including a fear of being reinjured.  She was able to function in her temporary job in the frock or glove room.  However, when it was determined that the claimant would not be able to return to the production floor, there were no other jobs immediately available for the claimant with the employer.  The evidence shows that the employer did try to identify jobs that might fit the claimant’s restrictions and offered the services of Ms. McBroom to help develop a resume and interviewing skills.  The claimant initially declined Ms. McBroom’s assistance, for reasons best known to the claimant.
The first issue raised in this file is whether the claimant has sustained an injury to the body as a whole and the evidence shows that the claimant does have a permanent injury to the body as a whole.  Although the claimant’s initial injury was to a scheduled member or members, the claimant later developed what the evidence establishes is a permanent mental disability.  The defendant argues, in essence, that since the claimant no longer has to return to the production floor, the source of her anxiety is gone.  However, in reviewing the reports and testimony of Dr. Graham and Dr. Gallagher, the claimant would likely have a recurrence of that same anxiety were she to seek a job on another production floor.  This is a permanent impairment.  The claimant is likely foreclosed from working in a factory, wherever there might be machines present that could cause a fear of reinjury.  

Although the claimant is unable to return to production work, she is not totally and permanently disabled and is not disabled to the extent opined by Ms. Laughlin.  The claimant says she has a strong motivation to return to work in the clerical field.  She has held responsible jobs in the past, such as nurse’s aide and lead person, showing her ability to work with others and master the knowledge attendant with that type of work.  No physician has opined that the claimant cannot work.  She has had a serious injury to her left hand and that may limit her options somewhat in the clerical field.  She has permanent restrictions as a result of the amputations.  She has had experience in typing and computer work and likes mathematics.  She testified that she could still drive a fork lift and has learned skills through on-the-job training.  

She is an older worker at age 46.  She obtained her GED and has taken some classes beyond her GED.  

After considering all of the factors of industrial disability, it is determined that the claimant’s industrial disability is 60 percent of the body as a whole. 

The claimant’s permanent disability commenced at the end of her healing period.  By statute, that healing period ended the day she returned to work following her injury of June 15, 2004, as that was the first event to occur following the injury.  The evidence established that the claimant returned to a light duty job in the frock room, but the exact date is unclear.  Based on the determination in this decision that the claimant’s healing period ended on the day the claimant returned to work, the parties should be able to fix the exact date.  Alternatively, the parties are welcome to file an application for rehearing and can set forth what evidence establishes the exact date the claimant returned to work should be there be a continuing dispute. 

The final issue is whether the claimant is entitled to any penalty benefits.  According to the hearing report, the claimant has been paid 77.9 weeks of permanent partial disability benefits.  It cannot be determined when those benefits were paid.  Claimant’s Exhibit 19 is entitled “Penalty Exhibit” and it appears that the claimant is only looking for a penalty for benefits not paid since July 10, 2006.  (Cl. Ex. 19)  The amount claimant is asking for is $3,470.59.  (Cl. Ex. 19)
In order for there to be an award of penalty benefits pursuant to Iowa Code section 86.13, there has to be an unreasonable delay or denial of weekly benefits.  The extent of a claimant’s permanent partial disability is an inherently fact-based determination on which parties can and do disagree.  This is not a case where the defendant did not pay permanent partial disability benefits, but rather a case where there were good faith disputes over the nature and extent of that permanent disability.  Penalty benefits will not be awarded in this case. 

Neither party requested taxation of costs. 

ORDER

IT IS THEREFORE ORDERED:  

File No. 5014533

That claimant shall take nothing from this proceeding; and

That claimant’s petition for alternate care is denied.

File No. 5012447

That defendant, Cargill Meat Solutions, f/k/a Excel Corporation, shall pay to the claimant, Erma Williams, three hundred (300) weeks of permanent partial disability benefits at a rate of three hundred nine and 46/100 dollars ($309.46) commencing on the date that the claimant returned to work following her injury of June 15, 2004; and

That the defendant shall pay interest as provided in Iowa Code section 85.30; 

That all accrued benefits shall be paid to the claimant in a lump sum plus interest;
That the defendant shall have a credit for weekly workers’ compensation benefits previously paid to the claimant; and
That the defendant shall file further reports of injury as required by this agency.
Signed and filed this ______4th______ day of April, 2007.

   ________________________







  VICKI L. SEECK
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