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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CHARLES CONNOLLY,
  :



  :


Claimant,
  :

       File No. 5019424



  :

vs.

  :



  :            
  A R B I T R A T I O N                    

HEARTLAND EXPRESS,
  :



  :        
       D E C I S I O N                


Employer,
  :


Self-Insured,
  :


Defendant.
  :
Head Note Nos.:  1100: 1402.30; 



  :

1402.60; 2206; 2501; 2700



  :           _____________________________________________________________________

STATEMENT OF THE CASE

Charles Connolly, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Heartland Express, self-insured, employer, as a result of an injury he allegedly sustained on October 19, 2004 that allegedly arose out of and in the course of his employment.  This case was heard in Des Moines, Iowa, on May 1, 2007.  The evidence in this case consists of the testimony of claimant and Gerald Suther and claimant’s exhibits 1 through 12 and defendant’s exhibits A through S.  Defendant’s oral objection to claimant’s exhibit 2 pages 25 and 25.5 and exhibit 9, pages 61-63 for being served in violation of the discovery deadlines in the hearing assignment order was orally overruled at the hearing.  Because claimant continued to offer the exhibits after defendant’s objection, the exhibits were allowed into evidence but defendant was allowed to provide rebuttal evidence from Dr. Everett and Dr. Stephensen.  At the hearing defendant was given until June 1, 2007 to file the rebuttal evidence.  Defendant’s rebuttal exhibit R was filed on June 1, 2007.  Defendant’s written motion to extend time to submit exhibits was granted and exhibit S was filed on June 7, 2007.
It is noted that the hearing assignment order in this matter filed October 9, 2006, set the hearing date as May 1, 2007 and ordered the parties to serve discovery requests 60 days or more prior to the hearing.  Rule 876 IAC 4.19 requires that all discovery responses, depositions and reports from independent medical examinations shall be completed and served on opposing counsel at least 30 days before hearing.  Claimant’s exhibits dated April 9, 2007, April 10, 2007, April 27, 2007 and April 30, 2007 (Exhibit 2, pages 25 and 25.5 and Ex. 9, pp. 61-63) were clearly not served in a timely manner.  Claimant described these exhibits as critical to his case.  The ruling at the time of the evidentiary hearing that offering the claimant’s exhibits in question was prejudicial to defendant was correct.  (See rule 876 IAC 4.19(3)”e”).  A party who sets in place a course of action by violating the hearing assignment order or an agency rule creates its own risk that rebuttal evidence by the opposing party will be allowed and that rebuttal evidence will be the “last word.”  See Thorson v. Larson Mfg. Co., Inc., 682 N.W.2d 448 (Iowa 2004) ; Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003) and Sellers v. Wal-Mart Store, Inc., File No. 5006093 (App. September 22, 2005).
ISSUES


Whether claimant sustained an injury on October 19, 2004, which arose out of and in the course of employment; and


Whether there is a causal connection between the alleged injury and need for neck fusion surgery recommended by Dr. Stephensen and Dr. Everett.

FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Charles Connolly, claimant, was born in 1958 making him 49 years old at the time of the evidentiary hearing.  (Claimant’s testimony)  He has a two-year college degree in restaurant management.  (Claimant’s testimony and Exhibit P, page 3)  He has owned two restaurants, the last for six years ending in 1997.  (Claimant’s testimony and Ex. P, p. 5)  In addition to the restaurant ownership and restaurant business claimant has worked in a cafeteria bakery, as an assembly line worker in a factory, and ten years as a security police officer in the military.  (Ex. P, p. 3 and Ex. Q, int. pp. 5-13)  He has also worked as an over-the-road truck driver for six different companies beginning in 1997.  (Claimant’s testimony, Ex. P, pp. 5-6 and Ex. Q, int. pp. 13-18)
On April 11, 2003, claimant was seen by Patrick Snyder, D.C., for complaints of the cervical spine, thoracic spine, lumbar spine, and headaches.  (Ex. C, p. 5 and Ex. O, p. 8)  On April 11, 2003, claimant had cervical spine x-rays taken that were normal.  (Ex. A, p. 1)  Dr. Snyder treated claimant on April 14, 2003, April 16, 2003, April 25, 2003, and May 15, 2003.  (Ex. C, pp. 5-6 and Ex. O, pp. 7-8)

On May 27, 2003, claimant was seen at the Damascus Health Care Center for acid reflux symptoms he had had for two years.  (Ex. B, p. 1)

Claimant was seen again by Dr. Snyder on June 12, 2003, July 8, 2003, and August 21, 2003.  (Ex. C, pp. 4-5 and Ex. O, pp. 6-7)

Claimant began working for Heartland Express, defendant-employer, as an over-the-road truck driver in October 2003 as a regional driver in Ohio.  (Claimant’s testimony, Ex. P, p. 6 and Ex. Q, int. pp. 18-19, 51)  The job involved picking up and delivering freight.  (Claimant’s testimony)  Most (90 percent) of the driving claimant did for Heartland Express was drop and hook, i.e., involved no loading or unloading.  (Claimant’s testimony and Ex. Q, int. pp. 19-20)  Claimant was paid by the mile and earned $700.00 to $900.00 per week.  (Claimant’s testimony and Ex. Q, int. p. 21)  Claimant and Heartland Express agreed that the workers’ compensation laws of Iowa would apply rather than the laws of Ohio.  (Ex. 12, pp. 79-80)  Claimant’s wages for income tax purposes for calendar year 2003 were $36,756.00.  (Ex. P, p. 17)

Claimant returned to Dr. Snyder on July 19, 2004, for complaints relating to the cervical spine, thoracic spine, lumbar spine, and headaches.  (Ex. C, p. 3 and Ex. O, p. 5)  Dr. Snyder saw claimant again on July 26, 2004, October 4, 2004, and October 18, 2004.  (Ex. C. pp. 1A-3 and Ex. O, pp. 4-5)  Dr. Snyder’s records on October 18, 2004, indicate claimant had complaints of the cervical spine with radiculopathy into the right shoulder, right thoracic spine and lumbar spine.  (Ex. C, pp. 1A-2 and Ex. O, p. 4)

Claimant testified that on October 19, 2004, while at a loading dock he was pulling on a spring-loaded handle with both hands he felt pain into his right shoulder and arm and neck.  (Claimant’s testimony and Ex. Q, int. pp. 31-33)  There were no witnesses to the alleged incident.  (Claimant’s testimony)  Claimant also testified he called a dispatcher and told him what happened.  (Claimant’s testimony and Ex. Q, int. p. 34)  Claimant testified he used a cell telephone to call the dispatcher about the alleged injury.  (Claimant’s testimony)  Heartland Express has a system that allows truck drivers to communicate with dispatchers by using a computer in the truck.  (Mr. Suther’s testimony and Ex. L, pp. 1-6)  Heartland Express also has a system of recording notes made by dispatchers.  (Mr. Suther’s testimony and Ex. L, pp. 7-8)  Heartland Express also has a system of tracking the position or location of its trucks.  (Mr. Suther’s testimony and Ex. L, pp. 9-13)  None of the information contained in the satellite communication log by claimant refers to him being injured on October 19, 2004.  (Mr. Suther’s testimony and Ex. L, pp. 1-2)  The dispatcher’s log indicates claimant did not work from October 15, 2004 to October 18, 2004 and he was ill on October 18, 2004.  (Mr. Suther’s testimony and Ex. L, p. 8)  There was no entry in the dispatcher’s log that claimant reported being hurt on October 19, 2004.  (Mr. Suther’s testimony and Ex. L, p. 8)  
Gerald Suther is the workers’ compensation claims manager for Heartland Express.  (Mr. Suther’s testimony)  Mr. Suther talked with the dispatcher about claimant’s alleged injury and the dispatcher did not recall whether claimant told him he had been injured.  (Mr. Suther’s testimony)  

On November 8, 2004, Heartland Express prepared an injury/illness report in which it was recorded that claimant was pulling on a pin on a trailer and felt a sharp burning sensation in the right shoulder.  (Ex. N, p. 1)  Heartland Express referred claimant to Matthew Everett, D.O., at an occupation health center in Ohio where claimant lives.  (Claimant’s testimony)  Dr. Everett first saw claimant on November 12, 2004 and recorded that claimant told him he was pulling on a spring-loaded handle when he felt burning pain in his right shoulder.  (Ex. 2, pp. 4-5)  Dr. Everett placed claimant on restrictions and ordered an MRI of the right shoulder and neck.  (Ex. 2, pp. 3, 5)  Claimant apparently began receiving workers’ compensation light duty wages on November 15, 2004.  (Ex. K, p. 1)  Claimant was initially seen by a physical therapist on November 16, 2004, as requested by Dr. Everett for physical therapy for three-four weeks.  (Ex. 3, p. 26)  An MRI of the right shoulder on November 18, 2004, identified no abnormalities.  (Ex. 4, p. 28 and Ex. A, p. 2)  The MRI of the cervical spine also on November 18, 2004, showed possible mild degenerative disc disease at C5-6, a small right paracentral extra dural defect at C4-5 and incidental note of likely focal benign signals in the vertebral bodies of D3 and D4 in the upper dorsal spine.  (Ex. 4, p. 27)
On December 3, 2004, claimant received chiropractic adjustments from Dr. Snyder and the doctor recorded claimant had had constant shooting pain in the right neck radiating to the right shoulder that started October 19, 2004, after he pulled on a tandem trailer spring-loaded handle.  (Ex. 5, pp. 31-32)  When Dr. Snyder saw claimant on December 9, 2004, he had him begin physical therapy and continue chiropractic care.  (Ex. C, p. 9)  Dr. Everett noted on December 10, 2004, that claimant’s right arm pain was gone but he continued to have right neck to right shoulder pain.  (Ex. E, p. 3)  Also on December 10, 2004, a physical therapist noted claimant continued to make good progress and he should continue physical therapy.  (Ex. H, p. 1)
Dr. Snyder treated claimant on December 16, 2004 and January 6, 2005.  (Ex. C, pp. 10-13)  

Claimant’s wages for income tax purposes were $46,381.00 for calendar year 2004.  (Ex. P, p. 19)  
On January 6, 2005, Dr. Snyder wrote Dr. Everett that he thought claimant would need another two weeks of chiropractic treatment and claimant should continue to have traction.  (Ex. C, p. 20)  The physical therapist noted on January 7, 2005, that claimant’s shoulder was making excellent progress but his neck continued to give him problems.  (Ex. H, p. 2)  Dr. Snyder treated claimant on January 10, 2005, January 14, 2005, January 17, 2005, and January 21, 2005.  (Ex. 5, pp. 33-34 and Ex. C, pp. 14-19)  On January 21, 2005, Dr. Snyder wrote that claimant’s initial condition had improved but because his problem was chronic, he had had “this condition for more than one year,” he may need treatment by a pain management specialist.  (Ex. C, p. 20)  On January 27, 2005, the physical therapist wrote Dr. Everett suggesting claimant been seen by Boris Terebuh, M.D.  (Ex. 6, p. 36 and Ex. H, p. 3)

On January 28, 2005, Dr. Everett requested the service of Dr. Terebuh.  (Ex. C, p. 6)  On February 3, 2005, Dr. Everett wrote Mr. Suther that claimant had an acute injury on October 19, 2004, that aggravated the pre-existing chronic neck problem that had been treated by Dr. Snyder in the prior 16 months.  (Ex. 2, p. 7)
Dr. Terebuh saw claimant on March 1, 2005, and recorded a history of claimant pulling a spring-loaded handle on October 19, 2004, and had had symptoms since then.  (Ex. 7, p. 37)  After Dr. Terebuh examined claimant on March 1, 2005, he recommended a cervical epidural injection and trial of a TENS unit.  (Ex. C, p. 38)  Dr. Everett completed a form on March 2, 2005, noted claimant had a 16 month history of cervical sprain treated by a chiropractor and opined that claimant’s diagnoses were the direct result of his work injury on October 19, 2004.  (Ex. 2, pp. 9-10)  Also on March 2, 2005, Dr. Everett placed restrictions on claimant until April 1, 2005.  (Ex. 2, p. 9)  

In a letter dated March 5, 2005, Mr. Suther wrote an attorney in Ohio that claimant had waived Ohio jurisdiction by completion of the “C-112 agreement” and Mr. Suther rejected any claim filed in Ohio.  (Ex. 12, p. 78)

On March 24, 2005, Dr. Terebuh administered a right, paramedian, C6-7 interlaminar epidural corticosteroid injection.  (Ex. G, p. 1)  On March 31, 2005, Dr. Everett noted the epidural was helpful.  (Ex. E, p. 6)  Dr. Everett saw claimant again on April 21, 2005.  (Ex. E, p. 7)  On April 28, 2005 and May 6, 2005, Dr. Everett recommended claimant have a second epidural injection.  (Ex. 2, pp. 11-12)  On May 19, 2005, Dr. Terebuh administered a second right, paramedian, C6-7 interlaminar corticosteroid injection.  (Ex. G, p. 2)  On June 3, 2005, Dr. Everett recorded that after the second injection claimant’s pain was not as intense, noted the next injection was to be June 22, 2005, and continued claimant’s restrictions and started to wean him off medication.  (Ex. 2, p. 13)  Claimant had the third injection on June 22, 2005.  (Claimant’s testimony, Ex. E, p. 8, and Ex. Q. int. p. 39)  (Dr. Terebuh’s office note of June 22, 2005 is not in the record.)
Claimant testified the third injection provided him relief.  (Claimant’s testimony and Ex. Q, int. pp. 38-39)  On June 24, 2005, Dr. Everett released claimant to return to full duty work except he was to do no loading or unloading and completed a fitness determination that claimant met the standards for a two year [driving] certificate.  (Ex. 2, p. 14, Ex. E, p. 8 and Ex. I, pp. 1-3)  Claimant returned to driving a truck on June 24, 2005, with restrictions.  (Ex. K, p. 1 and Ex. Q, int. pp. 39-40)

In September 2005 claimant applied for work at Roadway Express (hereinafter Roadway).  (Ex. F, pp. 1-3 and Ex. Q, int. p. 25)  On September 15, 2005, a doctor for Roadway examined claimant and concluded claimant met the standards for a two year [driving] certificate.  (Ex. F, pp. 1-3)

When Dr. Everett saw claimant on September 23, 2005, he continued a home exercise program and full duty work with the restrictions against loading and unloading.  (Ex. 2, p. 15 and Ex. E, p. 9)  On September 30, 2005, claimant resigned from employment with Heartland Express and began working for Roadway.  (Claimant’s testimony, Ex. M, p. 1, and Ex. Q, int. p. 23)  The work for Roadway does not require claimant to load or unload.  (Ex. Q, int. p. 26)

Claimant’s wages for income tax purposes in calendar year 2005 were $43,075.00.  (Ex. P, p. 20)

Claimant failed to keep his January 20, 2006, appointment at the Union County Memorial Hospital and no future appointments were scheduled.  (Ex. E, p. 2)
In a letter dated April 20, 2006, Dr. Snyder wrote defendant’s attorney, provided non-workers’ compensation notes for claimant, and stated the notes showed that the injuries on October 19, 2004, were of a sprain/strain type and his previous injuries were not sprain/strain injuries.  (Ex. C, p. 21)

When Dr. Everett saw claimant for follow-up on June 7, 2006, he noted that claimant had a gradual return of pain.  (Ex. I, p. 2; Ex. 2, pp. 16-17; Ex. E, p. 10; and Ex. Q, int. pp. 41-42)  In a letter dated June 14, 2006, Mr. Suther wrote Memorial Hospital and denied the claim for treatment on June 7, 2006.  (Ex. I, p. 1)

When Dr. Everett saw claimant on July 5, 2006, he referred him to Dr. Terebuh.  (Ex. 2, p. 19)  Dr. Terebuh saw claimant on July 10, 2006, and in a letter dated the same day to Dr. Everett wrote that claimant’s cervical symptoms improved following three cervical epidural injections but his residual pain gradually worsened after approximately seven months of relief.  (Ex. 7, p. 39)  Dr. Terebuh also wrote that most of claimant’s pain was in the cervical area, the scapular region on the right side, and he had numbness in his right hand.  (Ex. 7, p. 39)  Dr. Terebuh recommended up to three additional injections to help decrease the inflammation but noted the injections would not “cure” the cervical intervertebral disc abnormalities.  (Ex. 7, p. 40)  Apparently medical treatment in Ohio for an industrial injury must be approved by “BWC” prior to the treatment.  (See e.g. Ex. 2, pp. 6, 8, 11)  BWC denied the cervical epidural injection therapy and claimant pursued the therapy through his private insurer.  (Ex. 7, p. 41)  Dr. Terebuh scheduled the first cervical epidural injection on August 1, 2006, but rescheduled it because he was unwilling to perform it unless claimant could arrange for a driver.  (Ex. 7, p. 41)  On August [day illegible], 2006, Dr. Terebuh administered a left, paramedian, C6-7 interlaminar epidural corticosteroid injection.  (Ex. 7, p. 42)  On August 15, 2006, Dr. Terebuh administered a second injection.  (Ex. 7, pp. 43-44)  On August 19, 2006, claimant was seen at the Union County Memorial Hospital emergency room for sinus congestion and prescribed medication.  (Ex. A, pp. 3-4)  Dr. Terebuh administered the third injection on August 29, 2006.  (Ex. 7, p. 45)
On September 13, 2006, Dr. Everett ordered a repeat cervical MRI.  (Ex. 2, p. 21)  When claimant was deposed on September 15, 2006, he was still working at Roadway and working within the restrictions of no loading or unloading.  (Ex. Q, int. pp. 40-41, 46-47)  Claimant also stated in the deposition that the second series of injections by Dr. Terebuh had not helped.  (Ex. Q, int. pp. 44-45)  The MRI of the cervical spine was done on October 6, 2006, and was interpreted to be findings similar to the examination in 2004 but slightly more prominent, continued multi-level degenerative disc disease and focal abnormality at the C5-C6 level.  (Ex. 4, pp. 29-30)  

On October 25, 2006, Dr. Everett saw claimant and the doctor decided to “hold on” a neurosurgeon consultation for the time being.  (Ex. 2, p. 22)  When Dr. Everett saw claimant on December 6, 2006, he continued a home exercise program and medications and returned claimant to work with restrictions of avoiding loading and unloading.  (Ex. 2, pp. 23-24)  

Claimant’s wages for income tax purposes for calendar year 2006 were $45,821.00.  (Ex. P, p. 22)

In a letter dated January 22, 2007, defendant asked Paul Hogya, M.D., FACEP, to do an independent medical examination and answer certain questions.  (Ex. D, pp. 1-2)  In a letter dated January 23, 2007, defendant’s attorney asked Dr. Snyder to provide him copies of his completed typed notes for claimant’s visits prior to October 19, 2004.  (Ex. C, p. 22)
On January 31, 2007 an MRI of the lumbar spine was done as ordered by claimant’s family doctor, Daniel Badenhop.  (Ex. A, p. 5)  The MRI was interpreted to show evidence of degenerative disc and joint disease in the lower lumbar spine, a very shallow focal disc protrusion arising from the central and left paracentral aspect of the L5-S1 intervertebral disc causing slight impression upon the exiting nerve root.  (Ex. A, p. 5)  Also on January 31, 2007, Dr. Everett referred claimant to Sigurdur Stephensen, M.D., for a neurosurgical consultation.  (Ex. E, p. 11)

Dr. Hogya saw claimant, took his history and examined him.  (Ex. 8, pp. 46-59 and Ex. O, pp. 10-13)  In his report dated February 13, 2007, Dr. Hogya wrote that claimant’s then current complaints were probably a continuation of the right trapezius strain that occurred on October 19, 2004; there was no evidence claimant’s work at Roadway contributed to his current situation; the symptoms on October 19, 2004, were a continuation of claimant’s problems for which he had been under active chiropractic treatment over the previous year and claimant did not suffer any new and acute popping or tearing sensation; and there was no objective medical basis for any temporary or permanent restrictions.  (Ex. 8, p. 50 and Ex. O, p. 14)
In a letter dated February 17, 2007, Dr. Hogya added an addendum to his previous report after receiving correspondence from defendant’s attorney but no additional medical records.  (Ex. D, p. 3 and Ex. O, p. 19)  In his February 17, 2007, letter Dr. Hogya wrote that:  claimant did not inform him of ongoing complaints and chiropractic treatment pre-dating the October 19, 2004, incident; the documentation of chiropractic treatment before and after October 19, 2004 “makes it most medical reasonable and probable that the 10/19/04 incident represented a temporary aggravation of his pre-existing condition;” and claimant had 0% whole person impairment from the October 19, 2004 “industrial injury.”  (Ex. D, pp. 3-4 and Ex. O, pp. 19-20)  
In a letter dated February 23, 2007, defendant’s attorney sent Dr. Everett claimant’s chiropractic records and Dr. Hogya’s two reports and asked Dr. Everett to respond to certain questions.  (Ex. O, pp. 1-2, 24-25)  

On February 27, 2007, Dr. Stephensen wrote Dr. Everett that claimant’s pain began after pulling a ladder off the back of his truck.  (Ex. 9, p. 55)  Dr. Stephensen also wrote that an EMG suggested right C6 radiculopathy, an MRI of the cervical spine showed a disk bulge, claimant had longstanding symptoms of the right neck and upper arm pain of uncertain etiology and recommended claimant have another MRI performed to see whether or not there was significant foraminal stenosis.  (Ex. 9, pp. 55, 58-60)  
In a letter also dated February 27, 2007, Dr. Snyder wrote claimant’s attorney that upon review of his notes there was a differentiation between the “reflex grades” prior to claimant’s accident on October 19, 2004, and immediately after the accident and the continued nerve damage had been documentated by an EMG of the upper extremity done by Chrisanne Gordon, M.D., on February 23, 2007.  (Ex. 5, p. 35)  Dr. Snyder also wrote that the work injury on October 19, 2004, was not a temporary aggravation and in his 15 years of experience he had never seen “chiropractic care cause a weakened state opening a patient up for additional injury” as he apparently thought Dr. Hogya had suggested.  (Ex. 5, p. 35)
On March 22, 2007, Dr. Everett responded to defendant’s attorney’s February 23, 2007, letter and opined that claimant “most probably sustained an aggravation to his neck and shoulder while at work on October 19, 2004.”  (Ex. O, p. 25)  Dr. Everett also wrote that he was in agreement with the rest of defendant’s attorney’s letter which had stated in part that the work injury on October 19, 2004, was a temporary aggravation, claimant had returned to “baseline” when Dr. Everett released claimant to return to truck driving in the summer of 2005, and when claimant returned to see Dr. Everett in the summer of 2006 he had a “new flare up or aggravation that was likely related to newer activities and not the original work incident of October 19, 2004.”  (Ex. O, p. 25)  In a letter dated April 9, 2007, to claimant’s attorney Dr. Everett wrote a “clarification” of his March 22, 2007, statement to defendant’s attorney.  (Ex. 2, p. 25)  In the “clarification” Dr. Everett wrote that he was “not aware of any new activities or injuries” that claimant was involved in prior to seeing him in the summer of 2006 and claimant’s ongoing treatment with himself, “Dr. Terebuh and Dr. Stephensen has been related to his original injury of 10/19/04.”  (Ex. 2, p. 25)
On April 10, 2007, Dr. Stephensen saw claimant and wrote Dr. Everett that same day that claimant’s symptoms remained the same and he primarily complained of neck pain radiating in the right arm to the wrist.  (Ex. 9, p. 61)  Dr. Stephensen also wrote that the repeat MRI showed evidence of a foraminal disk protrusion at C5-6 on the right that caused some irritation of the right C6 nerve root and this was consistent with claimant’s “clinical syndrome” and the right C6 radiculopathy on the EMG.  (Ex. 9, p. 61)  Dr. Stephensen also wrote that he discussed the risks and benefits of surgery with claimant and he would wait for claimant’s decision after talking with Dr. Everett.  (Ex. p, pp. 61-62)  

In a letter to claimant’s attorney dated April 25, 2007, Mr. Suther wrote that he would agree to an amount for claimant’s average weekly wage and enclosed a check for underpayment of temporary partial disability benefits plus interest.  (Ex. J, pp. 1-2)

In a letter to Dr. Stephensen dated April 26, 2007, claimant’s attorney asked Dr. Stephensen to indicate whether he agreed with the opinion that “the anterior cervical diskectomy with fusion and plating” Dr. Stephensen was recommending for claimant was related to his work injury of October 19, 2004.  (Ex. 9, p. 63)  Dr. Stephensen signed the response on April 27, 2007.  (Ex. 9, p. 63)  

On a form dated April 30, 2007, Dr. Everett requested BWC approval for anterior cervical diskectomy with fusion and plating and post-operative care and indicated that claimant’s condition was causally related to an injury on October 19, 2004.  (Ex. 2, p. 25.5)  

In a letter dated May 18, 2007, to defendant’s attorney, Dr. Everett reiterated his opinion that on October 19, 2004, claimant sustained a temporary aggravation to the cervical region of his neck/spine.  (Ex. R)  Dr. Everett also wrote in that letter that claimant was returned to work without restrictions as an over-the-road truck driver on June 24, 2005 “as his conditioned [sic] had returned to baseline.”  (Ex. R)  


On June 6, 2007, Dr. Stephensen responded to a May 30, 2007, letter from defendant’s attorney.  (Ex. S)  In his June 6, 2007, letter Dr. Stephensen wrote that he did not have any records from a licensed medical doctor prior to claimant’s injury only some “sketchy” chiropractor notes and these were insufficient records for him to answer some questions posed.  (Ex. S)  Dr. Stephensen also wrote that claimant’s attorney had not provided him with any prior medical records when he signed off on his letter of April 27, 2007.  (Ex. S)  Dr. Stephensen  further wrote:  

I have no history from Mr. Connolly about his reaching a baseline in the summer of 2005.  I have no evidence on which to base any opinion or agreement with Dr. Everett’s assessment that the work aggravation was a temporary aggravation and that Mr. Connolly had returned to baseline by the summer of 2005.  I did not see him at that time, and you would have to rely on Dr. Everett’s opinion.  I can neither support nor deny his opinion.

* * * 

I cannot tell you that the need for a diskectomy is unrelated to Mr. Connolly’s work aggravation of October 19, 2004.  Based on the history that he gave me, my opinion was that the need for a diskectomy was based on the work-related injury of October 19, 2004.  You  have sketchy records that indicate that he was having some sort of problem on October 18, the day before this injury, so this certainly casts doubt on Mr. Connolly’s history.  Based on that information, I cannot be certain that the need for a diskectomy is related to Mr. Connolly’s work aggravation of October 19, 2004.  I simply cannot make any conclusions one way or the other.  I think that this is a matter that a judge and jury have to decide.  All I can relate to you is what I obtained from Mr. Connolly’s history and what I saw when I first examined him in February of 2007.  The records that you supply raise questions that Mr. Connolly’s history is not accurate, but they are far too incomplete to give you any opinions one way or the other.


Claimant has incurred medical expenses in the amount of $6,510.28 for treatment from June 7, 2006 through March 16, 2007, at Memorial Hospital, by Dr. Terebuh, by Dr. Gordon, and Riverside Radiology.  (Ex, 10, p. 64, Ex. 11, pp. 66-77, and Ex. P, pp. 12-16)

CONCLUSIONS OF LAW

The first issue to be resolved is whether claimant sustained an injury on October 19, 2004, which arose out of and in the course of employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Claimant testified at the hearing and in his deposition taken September 15, 2006, that he sustained an injury while pulling on a spring-loaded handle at work on October 19, 2004.  He related the same history on November 8, 2004, in an injury/illness report, to Dr. Everett on November 8, 2004, to Dr. Snyder on December 3, 2004, and to Dr. Terebuh on March 1, 2005.  Although Dr. Stephensen recorded a different history (pulling a ladder off a truck), he nonetheless described a work incident.  On October 19, 2004, claimant was clearly at a place his employer expected him to be and was doing what he was expected to do.  Dr. Everett opined that claimant sustained an aggravation of a pre-existing condition.  Dr. Snyder opined that claimant’s condition after October 19, 2004 was different than it was before.  Even Dr. Hogya’s, defendant’s chosen independent medical evaluator, latest opinion is that claimant sustained an aggravation of his pre-existing condition on October 19, 2004.  The record in this case indicates that the treatment offered by Dr. Everett, Dr. Terebuh, and Dr. Stephensen was a new course of treatment.  Although the defendant does not have the burden of proof, the only suggestions by defendant that claimant did not sustain a work injury on October 19, 2004, are that his dispatcher did not recall a report of the injury on October 19, 2004, and no log was made of claimant’s alleged call in and Dr. Snyder treated claimant before (the day before) the alleged injury.  Dr. Snyder has clearly opined that he thought claimant’s condition changed after October 19, 2004.  When all evidence is considered claimant has proved he sustained an injury on October 19, 2004, either a new injury or aggravation of a pre-existing condition that arose out of and in the course of his employment.
The next issue to be resolved is whether there is a causal connection between the alleged injury and the need for neck fusion surgery recommended by Dr. Stephensen and Dr. Everett.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Dr. Hogya did not offer an opinion whether the October 19, 2004 injury caused a need for surgery but he did eventually opinion that claimant had a temporary aggravation.  Dr. Hogya’s opinion, if contrary to the opinions of Dr. Everett and Dr. Stephensen, will be given less weight than their opinions for the following reasons.  Both Dr. Everett and Dr. Stephensen are treating doctors and had more experience with claimant.  Dr. Everett appears to be an occupational health doctor and Dr. Stephensen is a neurosurgeon.  Dr. Hogya formed his opinion before the EMG and the repeat MRI and Dr. Everett and Dr. Stephensen had those studies when they formed their opinions.  Dr. Hogya was a one-time evaluator and his specialty, if any, is unknown.  Dr. Everett completed a form to BWC on April 30, 2007, indicating the surgery was causally related to the October 19, 2004 injury.  (See Ex. 2, p.  25.5)  However, Dr. Everett’s letter of May 18, 2007, states claimant had a temporary aggravation and as of June 24, 2006, his condition “had returned to baseline.”  (See Ex. R)  While it is not exactly clear what Dr. Everett meant in his May 18, 2007, letter it appears the April 30, 2007, form and the May 18, 2007 letter are inconsistent.  Dr. Stephensen wrote on June 6, 2007, that he could not be certain the need for the diskectomy was related to claimant’s work aggravation on October 19, 2004.  There is no clear medical opinion in the record that the probable cause of the recommended surgery was claimant’s work injury.  Claimant has the burden of proof.  Dr. Everett’s opinions are unclear, if not inconsistent, and Dr. Stephensen cannot tell.  It is noted that Dr. Snyder noted in his April 20, 2006 letter that claimant’s injury on October 19, 2004, was a sprain/strain type.  It is also noted that the injury in this matter was October 19, 2004, and the recommendation for possible referral to a neurosurgeon was not made by Dr. Everett until October 25, 2006 and Dr. Everett had noted on June 7, 2006, that claimant had had a gradual return of pain.  It is further noted that the MRI in October 2006 when compared to the November 2004 MRI showed slightly more prominent degenerative disc disease.  While it is possible that the October 19, 2004 injury caused a need for the recommended neck fusion surgery, claimant must prove that the injury is the probably cause.  He has failed to meet his burden of proof.  
ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings.

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this ___27th _ day of June, 2007.

   ________________________
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