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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DEON CLABBY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5007507

SCHOOL BUS SALES CO.,
  :



  :                 A R B I T R A T I O N 


Employer,
  :



  :                     D E C I S I O N

and

  :



  :

ALLIED INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :           Head Note Nos.:  1803, 2500

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Deon Clabby, has filed a petition in arbitration and seeks workers’ compensation benefits from School Bus Sales, employer and Allied Insurance, insurance carrier, defendants.

Deputy workers’ compensation commissioner, Stan McElderry, in Waterloo, Iowa, heard this matter on September 2, 2004. The record in the case consists of claimant’s exhibits 1-23; defendants’ exhibits A-H, as well as the testimony Kent Jayne, Connie Oppedal, Charles Andrews, and of the claimant.

ISSUES

The parties have submitted the following issue for determination:

1. The extent of industrial disability from the injury of February 26, 2001; and

2. Medical Expenses.

FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:

The claimant was 39 years old at the time of hearing.  She graduated from Allison-Bristow High School in 1983.  The claimant was a teller at Allison State Bank from 1982 to 1983.  In 1985, she earned an Associate of Applied Science from Hawkeye Community College while achieving a 3.44 grade point average. 

The claimant worked at Waterloo Savings Bank beginning in 1985 for three years. She was then an accounts payable associate and receptionist for Advanced systems until August 1989.  The claimant worked for Peterson, Dowie, Clabby & McClausand (PDCM) insurance as a marketing coordinator from August 1989 to August 1994.  At that time, she was licensed to sell insurance in the State of Iowa.  She has since let those licenses lapse.  The claimant then worked as an account representative for John Deere Health Care from August 1994 to August 1995.  Ms. Clabby then worked for the American Red Cross as financial development director from December 1995 until August 1996.  She then went to Manor Care Health Services as admissions director from August 1996 through August 1997.  All the preceding employment was generally at the sedentary level.

The claimant went to School Bus Sales Co. d/b/a as Cedar Valley Mobility as a durable medical equipment home assessment specialist in September 1997.  She was required to visit homes for assessments, and at times to install durable medical equipment for School Bus Sales. The work varied from the sedentary category (generally) to medium (occasionally). 

On January 19, 2001, the claimant had a lateral micro-diskectomy at L5-S1 on the left following an injury playing volleyball.  According to Kenneth McMains, M.D., the claimant has ten percent impairment of the whole person due to that surgery.  (Ex. 17, p. 39)  Dr. McMains also noted that most people who undergo a micro-diskectomy with good results are returned to full activity and have no restrictions.  (Ex. 18, p. 41)  The claimant showed excellent recovery from the surgery.  (Ex. 5, p. 8)  She was released to return to work on February 19, 2001.  (Ex. 1, p. 1) 

On February 26, 2001, the claimant slipped on ice and fell while working for School Bus Sales.  She had discomfort in her back following the fall.  (Ex. 1, p. 2)  On March 2, 2001, the claimant fell down some steps after catching her foot going down.  The fall was largely due to a problem with foot drop.  After an MRI it was confirmed that the claimant had a recurrence of bulging disc at L5-S1.  (Ex. 1, p. 2) 

On April 24, 2001 the claimant had a redo left L5-S1 lateral diskectomy performed by Michael Giordano, M.D., due to recurrent left L5 radiolopathy with foot drop secondary to spondylosis and herniated disc. (Ex. 7, p. 17)  On November 15, 2001, Dr. Giordano performed a redo L5-S1 laminectomy and adhesiolsis on the claimant.  (Ex. 7, p. 18)  The wound became infected after the surgery, and on December 3, 2001, Dr. Giordano performed an irrigation and debridement of the wound.  (Ex. 7, p. 19)  On December 8, 2001, the claimant was admitted to Allen Memorial Hospital where an intrathecal lumbar drain was placed in the claimant who also had a cerebral spinal fluid (CSF) leak. She signed out of the hospital on December 10, 2001 over medical advice.  (Ex. 7, p. 21)  She returned on December 12, 2001 and Dr. Giordano placed a lumbar drain on the claimant.  (Ex. 7, p. 21)  The claimant then had a wound exploration, dural repair and CSF leak repair, C5-6, C6-7 diskectomy and a placement of a fibular strut graft performed at the Mayo Clinic.  (Ex. 9. pp. 23-24)

Kenneth McMains, M.D., at Allen Hospital, opined on June 26, 2002 that the claimant had a 25 percent impairment of the following her surgeries.  He opined that 10 percent was due to the first non-work related injury and an additional 15 percent followed the work injury and resulting surgeries.  (Ex. 17, p. 39)  Dr. McMains additionally opined that the claimant was in the light to sedentary work category, and that lifting should be limited to no more than ten pounds on an occasional basis.  (Ex. 17, p. 40)  Dr. McMains did not have a functional capacity evaluation performed as the claimant’s employer reported that all lifting had been eliminated from the claimant’s position.  (Ex. 17, p. 39)  Dr. McMains also opined that the claimant should engage in no bending, no prolonged standing, walking or sitting, and must be able to sit, stand, and walk as necessary.”  (Ex. 21, p. 45) 

School Bus Sales terminated the claimant in October 2002 on the belief that the claimant was too impaired to perform the essential functions of her old position even with reasonable accommodations.  The claimant was approved for Social Security Disability benefits that same month retroactive to December 2000. 

On August 2, 2004, Craig Thielin, PT/ATC, opined that the claimant “would be unable to complete an isokinetic FCA return to readiness isokinetic test. . . ”  (Ex. 19, p. 42)  Additionally, Mr. Thielin opined that isokinetic testing of the trunk would put the claimant at “undo risk.”  (Ex. 19, p. 42) 

Kent A. Jayne was hired by claimant’s counsel to perform a vocational economic assessment of the claimant.  Mr. Jayne opined that the claimant’s intellectual capacity was in the bottom 10-30 percentile in numerous areas based on testing he performed.  (Ex. 47)  He opined at hearing that although such a conclusion was at odds with the claimant’s educational and work history that it was likely due to the medications the claimant was taking and the pain the claimant was experiencing.  He also opined that largely due to this lack of intellectual performance capacity that “at present she is simply unable to perform any services except those which are so limited in quantity, dependability, and quality that there is no reasonably stable labor market for them.”  (Ex. 21, p. 47)

Connie S. Oppedal was hired by the defendants’ counsel to perform a vocational evaluation of the claimant.  Ms. Oppedal opined that despite the claimant’s impairments and restrictions that “she should realize no loss of earnings as a result of her physical impairments.”  (Ex. G, p. 3)  Ms. Oppedal also opined that the claimant should be able to perform sales and marketing work with little or no accommodation. This opinion was rendered even though Ms. Oppedal was aware that School Bus Sales terminated the claimant in October 2002 on the belief that the claimant was too impaired to perform the essential functions of her old position even with reasonable accommodations.

The ultimate opinions of Ms. Oppedal and Mr. Jayne are entitled to little weight.  The claimant at hearing was in obvious pain but demonstrated through her testimony that she was articulate and bright.  This is in direct opposition to Mr. Jayne’s opinion that the claimant’s intellectual performance capacity was in the bottom 10-30 percentile.  Ms. Oppedal was aware that School Bus Sales terminated the claimant in October 2002 on the belief that the claimant was too impaired to perform the essential functions of her old position even with reasonable accommodations.  The claimant’s real world experience with employment still did not change Ms. Oppedal’s opinion that “she should realize no loss of earnings as a result of her physical impairments”  (Ex. G, p. 3)  when she had already been discharged for same.

At the time of hearing, the claimant was still unemployed following her discharge in October 2002 from School Bus Sales.  She has been performing an adequate job search and engaging in volunteer work.

Considering the claimant’s education, age, medical impairment, permanent restrictions, as well as all other factors of industrial disability, the claimant has suffered a 40 percent industrial disability.


The claimant was married and entitled to four exemptions at the time of her injury.  As such, the claimant’s weekly rate of compensation is $461.27.  The parties stipulated that commencement date for any award of permanent partial disability is April 27, 2002.


The claimant seeks payment of $6,074.10 in unpaid medical expenses.  The defendants agreed at hearing to pay bills for $96.00 on September 4, 10, and 12, 2002, and a $25.00 bills for a lumbar pad.  That leaves $5,761.10 in medical bills in actual dispute.  $3,500.00 is for a hot tub that was not shown as being prescribed or any condition.  The remaining $2,261.10 is for a combination of prescriptions and an MRI.  No documentation of who prescribed the medications or what the prescriptions were for was provided.  The MRI was not authorized by the defendants but does appear to have been to diagnose and treat the back condition of the claimant.  Total medical costs associated with the MRI were $1,337.82.

REASONING AND CONCLUSIONS OF LAW

The issue is the extent of the claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe­rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Based on the finding that the claimant has sustained a 40 percent loss of earning capacity, the claimant has sustained a 40 percent permanent partial industrial disability entitling her to 200 weeks of permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

The next issue is medical benefits.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

The claimant seeks payment of $6,074.10 in unpaid medical expenses.  The defendants agreed at hearing to pay bills for $96.00 on September 4, 10, and 12, 2002, and a $25.00 bills for a lumbar pad.  That leaves $5,761.10 in medical bills in actual dispute.  $3,500.00 is for a hot tub that was not shown as being prescribed or any condition.  The remaining $2,261.10 is for a combination of prescriptions and an MRI.  No documentation of who prescribed the medications or what the prescriptions were for was provided.  The MRI was not authorized by the defendants but does appear to have been to diagnose and treat the back condition of the claimant.  Total medical costs associated with the MRI were $1,337.82.  The defendants shall pay the $313.00 in medical bills they agreed to.  Additionally the defendants are responsible for the $1,337.82 associated with the MRI.

ORDER

THEREFORE, IT IS ORDERED:

That the defendants pay claimant two hundred (200) weeks of permanent partial disability commencing April 27, 2002 at the rate of four hundred sixty-one and 27/100 dollars ($461.27).

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

Defendants shall reimburse one thousand six hundred fifty and 82/100 dollars ($1,650.82) of the claimant’s unpaid medical bills as detailed above.

Defendants shall receive credit for all benefits previously paid.

Costs are taxed to the defendant’s pursuant to 876 IAC 4.33.

Signed and filed this ____30th_______ day of September, 2004.

   _________________________







 STAN MCELDERRY
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COMPENSATION COMMISSIONER
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