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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LOIS EDNA GURDIN,
  :



  :                       File No. 1197559


Claimant,
  :



  :

vs.

  :

REVIEW  REOPENING



  :          

U.S. WEST COMMUNICATIONS,
  :

         DECISION



  :          


Employer,
  :


Self-Insured,
  :           


Defendant.
  :



  :      Head Note Nos.:  2403; 2500; 2700

______________________________________________________________________

STATEMENT OF THE CASE

Lois Edna Gurdin has filed a petition in review-reopening from a settlement for permanent partial disability benefits equal to 13.8 percent of the body as a whole which was approved by Workers’ Compensation Commissioner Iris Post on March 14, 2000.

Deputy workers’ compensation commissioner, Stan McElderry, in Sioux City, Iowa, heard this matter on July 20, 2004.  The record in the case consists of defendant’s exhibits A-V, and X-AA, claimant’s exhibits 1-31; as well as the testimony of Rick Ostrander, and the claimant.

ISSUES

1. Whether there has been a substantial change in circumstances or condition that was not anticipated at the time of settlement for a reassessment of the extent of the claimant’s permanent partial disability, and if so, the extent of industrial disability;

2. The claimant also seeks payment of medical expenses and alternative medical costs; and

3. Costs.

FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:

The claimant was 61 years old at the time of hearing.  She is a high school graduate and attended Junior College for about one year.  The claimant has a lengthy history in the telephone/communications industry, which started in 1959 with Northwestern Bell and ended with a layoff in late 2000 from a successor company (Qwest).  The claimant had approximately 31 years of employment in the telephone/communications industry between her employment with Northwestern Bell, U.S. West Communications and Qwest.

The claimant suffered an injury on January 12, 1996 while working at U.S. West Communications to her neck, right shoulder, and right arm, which arose out of and in the course of employment.  She treated with Thomas E. Schryver, M.D., for this condition that same date.  (Exhibit E, page 33) 

Raymond M. Sherman, M.D., saw the claimant on February 12, 1998 at the request of her legal counsel.  (Ex. C, p. 25)  Dr. Sherman opined on February 17, 1998 that the claimant had suffered a five percent of the whole person impairment due to her diminished range of right upper extremity motion.  (Ex. C, p. 26)

The claimant entered into a settlement of her claim for workers’ compensation benefits.  The settlement was for permanent partial disability benefits equal to 13.8 percent of the body as a whole.  The settlement was approved by Workers’ Compensation Commissioner Iris Post on March 14, 2000.  As part of settlement, the defendant agreed that the claimant remained entitled to medical treatment for authorized care casually connected to the injury.

The claimant was credible in her testimony and even testified against her own interest on several occasions.  The claimant testified that she wanted to get at least in 30 years before retirement.  She had 30 years in before the settlement of her workers’ compensation claim, which is the subject of this review reopening.

Donn O. Fuller, M.D., performed an independent medical examination of the claimant in 2003.  Dr. Fuller opined in his report dated June 25, 2003 “Her impairment rating certainly has not increased over the time.  I would feel that a 13.8% impairment is very liberal and again find it very difficult to relate this, per se, to her job.”  (Ex. A, p. 3)  Dr. Fuller also found it significant that the claimant was able to continue in her employment for over four years from her injury to layoff.  Dr. Fuller further opined on July 12, 2004 that the claimant’s impairment according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition would be approximately five percent.  Dr. Fuller also opined that “On review of the x-rays there has been no appreciable change from 1999 to 2004 with regards to her area of degeneration at the C5-6 level.  These x-rays do show that her involvement of the neck appears to be fairly stable at that level and has not shown significant worsening over the approximate five-year period of time.”

Bradley A. Chicoine, D.C., opined on May 20, 2004 that “upon comparison of current x-rays to the films taken in April of 1996, there is significant premature degeneration noted at the level of C5-C6.  There is also a notable loss of the normal cervical lordosis.”  (Ex. 5, p. 20)  Dr. Chicoine also opined that “This patient’s condition has deteriorated significantly since 1998 as a result of her work injury of January 1996.”  (Ex. 5, p. 20)  He also opined that her impairment rating had gone from 15 percent to 16 percent.  (Ex. 5, pp. 19-21)  An impairment rating increase from 15 percent to 16 percent is inconsistent with “significant deterioration.”  Also, Dr. Chicoine addresses change from 1996 and 1998, not 2000, when the settlement took place.  This is perhaps due to the very limited treatment for her condition that the claimant has sought since the settlement.  The opinion of Dr. Fuller that x-rays do not show a significant worsening is entitled to more weight.  This is based in part on the time holes in Dr. Chicoines’ analysis, and the inconsistency of titling a one percent increase in impairment as significant deterioration.

Rick Ostrander, Vocational Rehabilitation Counselor, was hired by claimant’s counsel to provide an opinion as to the claimant’s loss of earning capacity.  As the time of the settlement, which is the subject of this review reopening, Mr. Ostrander opined that the claimant had suffered approximately a 41 percent loss of earnings capacity.  At the time of hearing, Mr. Ostrander opined that the claimant’s loss of earnings capacity was in excess of 85 percent based on reduction in wages following layoff, community work force in Florida, her age, and physical limitations.

Patricia A. Reilly, M.S., C.R.C., C.C.M., C.D.M.S., on November 30, 1999, opined at the defendant’s request as to the claimant loss of earnings capacity due to her injury of 1996.  Ms. Reilly opined that Ms. Gurdin had suffered little to no loss to employability due to her work injury.  This was based on the claimant’s “age, educational background, work history, transferable skills, demonstrated aptitudes, and access to jobs in the Sioux City, Iowa labor Market area.”  (Ex. J, p. 55)

The claimant’s file was referred to David C. Patten, EdD, CHt, CDMS, by the defendant on September 2, 2003.  (Ex. F, pp. 35-37)  After a review of a substantial amount of records, and a personal interview with the claimant, Mr. Patton concluded that the claimant was employable in various positions given her skills and abilities.  Mr. Patton is headquartered in Florida where the claimant presently resides.  On the issue of employment opportunities available in the claimant’s area of residence, Mr. Patten’s opinions are entitled to greater weight than the other vocational experts in the Midwest.

At the time of the settlement, the claimant’s employer had reduced the staff in the claimant’s office by around 80 percent.  The claimant understood that cutbacks in the communities served by Qwest affected her job and resulted in less for her to do.  The claimant testified at hearing that she was concerned about a layoff even before the settlement of her workers’ compensation claim.  Raymond M. Sherman, M.D., referred to downsizing as early as February 18, 1998 and its potential effect on the claimant’s employability.  In her resume in use after her layoff from Qwest, the claimant described herself as “retired.”  (Ex. H, p. 83)  She also told her Florida doctor that she was “retired.”  (Ex. N, p. 140)  The claimant applied for no work from the time of her layoff in late 2000 until some time in 2002.  (Ex. 23, p. 1)  Even then the claimant often indicated in job applications a preference for part-time work, and she limited her job search to a five-mile radius from her residence.  The claimant has not suffered a change in condition, which was not anticipated at the time of settlement.

The claimant seeks to have Bradley A. Chicoine, D.C., in Sioux City, Iowa designated as her authorized medical provider.  The claimant also seeks payment of a visit to Dr. Chicoine, on May 17, 2004.  The claimant had not been authorized at that time to treat with Dr. Chicoine and did not seek such authorization before the treatment.  The employer had authorized other medical treatment and such has not been shown to be non-reasonably suited to treat her condition, unduly inconvenient, or ineffective. 

REASONING AND CONCLUSIONS OF LAW

In a review-reopening proceeding initialed pursuant to Iowa Code section 86.14(2), a petitioner seeking a change in a prior award of benefits or a prior agreement for payment of benefits under Iowa Code section 86.13 has the burden of establishing by a preponderance of the evidence the injured worker suffered a change of condition or a failure to improve as medically anticipated as a proximate result of his original injury subsequent to the date of the award or agreement which warrants a change in the award or agreement.  Deaver v. Armstrong Rubber Co., 170 N.W.2d 455 (Iowa 1969).  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa Ct. App. 1978).  Such a change of condition is not limited to a medical change of condition.  A change in earning capacity subsequent to the original award which is proximately caused by the original injury also constitutes a change in condition under Iowa Code section 85.26(2) and 86.14(2).  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Blacksmith v. All-American, Inc. 290 N.W.2d 348 (Iowa 1980).

It is concluded that the claimant has not proved by a preponderance of the evidence that there has been a change in the condition of the claimant that was not anticipated at the time of the original settlement. 

At the time of settlement the claimant knew that a layoff from her employer was a very real possibility.  The employer had already reduced employment by around 80 percent in the claimant’s office at the time of the settlement.  The claimant testified at hearing that she was concerned about the possibility of a layoff at the time she entered into her worker’s compensation settlement.  The fact that the claimant was later laid off from the employment is not a change in condition as the possibility was known and considered at the time of the original settlement.  The claimant’s layoff was not a result of her injury.  She had worked over four years in the same position post injury.  Additionally, the claimant has self‑limited her job search since the layoff.

There has been no appreciable change from 1999 to 2004 with regards to the claimant’s area of degeneration at the C5-6 level.  X-rays show her neck to be fairly stable, and the claimant has not shown significant worsening over the approximate five‑year period of time.  The claimant has not met her burden of establishing a change in condition.

The next issue is alternative care.

As claimant is seeking relief in this case, claimant bears the burden of proof to show by a preponderance of the evidence that the offered medical treatment is not reasonably suited to treat the injury without undue inconvenience to the employee. see Lawyer and Higgs, Iowa Practice, Workers’ Compensation, section 13-4, p. 139 (2004).

Under Iowa law, the employer is required to provide care to an injured employee and is permitted to choose the care.  Pirelli-Armstrong Tire Co. v. Reynolds, 526 2 N.W.2d 433 (Iowa 1997).  Iowa Code section 85.27 provides, in relevant part:

For purposes of this section, this employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefore, allow and order other care. 

The question of reasonable care is a question of fact.  An application for alternate medical care is not granted simply because the employee is dissatisfied with the care the employer has chosen.  Mere dissatisfaction with the care is not sufficient grounds to grant an application for alternate medical care.  The employee has the burden of proving that the care chosen by the employer is unreasonable.  Unreasonableness can be established by showing that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  West Side Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999); Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).  Unreasonableness can be established by showing that the care authorized by the employer has not been effective and is “inferior or less extensive” than other available care requested by the employee.  Pirelli‑Armstrong, at 437.

An employer’s statutory right is to select the providers of care and the employer may consider cost and other pertinent factors when exercising its choice.  Long, at 124.  

The claimant has been authorized by the defendant to use a medical provider in Florida where she now lives.  The claimant seeks to have Bradley A. Chicoine, D.C., in Sioux City, Iowa, designated as her authorized medical provider. The claimant did not meet her burden of establishing that the present authorized care is not reasonably suited to treat her condition, that it is unduly inconvenient, or ineffective.  Also, authorization of a treating medical provider in Iowa for Florida resident would appear to be more inconvenient.

The next issue is payment of medical expenses.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

The claimant seeks payment of a visit to Dr Chicoine, on May 17, 2004.  The claimant had not been authorized at that time to treat with Dr. Chicoine and did not seek such authorization before the treatment.  The employer had authorized other medical treatment, and such has not been shown to be non-reasonably suited to treat the claimant’s condition, unduly inconvenient, or ineffective.  The defendant is not responsible for paying for the unauthorized treatment of Dr. Chicoine of May 17, 2004.

The claimant also seeks costs associated with her 2000 settlement be awarded in this action.  Claimant submitted no authority as to why such could be awarded herein as opposed to claimant seeking a judgment on such costs in an appropriate court.  Those costs will not be assessed as part of this action.

ORDER

THEREFORE, IT IS ORDERED:

That the claimant take nothing further.

Claimant shall pay the costs of this action pursuant to 876 IAC 4.33.

Defendant shall file subsequent reports of injury as required by the agency.

Signed and filed this ____7th_______ day of September, 2004.

   _________________________
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