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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SCOTT BOUCHER,
  :



  :


Claimant,
  :                         File No. 5040772


  :

vs.

  :                      A R B I T R A T I O N



  :

POLK COUNTY SHERIFF’S
  :                           D E C I S I O N

DEPARTMENT,
  :


  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                       Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Scout Boucher, claimant, filed an arbitration petition seeking workers’ compensation benefits against Polk County Sheriff’s Department, a self-insured employer, arising out of alleged work injuries which occurred on October 10, 2010.  The case was heard on August 28, 2013 and considered fully submitted on October 18, 2013, in front of Deputy Worker’s Compensation Commissioner Erica J Fitch.  On November 21, 2013, this matter was delegated to the undersigned.

The evidence of this case consists of testimony of the claimant; testimony of James Cameron Fritz, Todd Hoffman, John Henry Raibikis, and Frank Anthony Cataldo Jr.; claimant’s exhibits 1 through 18 and defendant’s exhibits A through K.

ISSUES

The extent of claimant’s permanent disability; 

The commencement date of permanent disability benefits; and
The assessment of costs.
STIPULATIONS

The parties stipulate the claimant sustained an injury on October 12, 2010, which arose out of and in the course of his employment.  The parties agree that entitlement to temporary disability is no longer in dispute.  The parties further agree that the claimant’s disability is industrial in nature, but disagree as to the commencement date for permanent partial disability benefits if any are awarded.

The parties agree that at the time of the alleged injury the claimant’s gross earnings were $1,086.71.  He was married and entitled to 2 exemptions.  Based on the foregoing numbers, the weekly benefit rate is $686.98.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Claimant was a 31-year-old male at the time of hearing.  He graduated from Lincoln High School in 2000 and received an associate’s degree in criminal justice around 2005.  He also has training in first aid and CPR. 

Claimant began working for the defendant employer in July 2000 where he began to work as a detention officer at the old jail in downtown Des Moines.  There, he was responsible for approximately 36 inmates in the unit.  It was a relatively easy physical position.

In 2005 or 2006, claimant transferred to a hearing officer position wherein he dealt with inmate complaints.  He used the computer approximately 50 to 70 percent per day entering data and preparing reports.  There were no physical requirements for this job.

He then moved to the new jail on the northeast side of Des Moines where there were about 300 detention officers and 2 hearing officers.  The majority of the detention officers watched the inmates on security cameras, but may have had to deal with fights from time to time.

His prior medical history includes a visit to the clinic for left arm pain on June 8, 2010.  (Exhibit 1, page 1)  There were no lasting problems from the left upper extremity.

On October 12, 2010, claimant was involved in an annual defensive tactical training seminar.  He was grabbed from behind and his neck was twisted.  Following this training incident, claimant continued to have neck pain.

On November 2, 2010, claimant underwent his first medical visit regarding his constant throbbing, aching, and tingling in the neck.  (Ex. 1, p. 2)  On November 19, 2012, claimant was seen by Timothy McCoy, D.O., for an initial evaluation of his cervical radiculopathy.  (Ex. 1, p. 6)  The medical records indicate that the injury occurred over the last two years at work; however, that appears to be in error and it should have read last two weeks at work.  Dr. McCoy ordered an MRI.  (Ex. 1, p. 7)  The MRI results were negative.  (Ex. 2)  Claimant was then seen by Jeffrey Pederson, D.O., who diagnosed claimant as suffering from cervical neck strain and soft tissue injury.  He was prescribed Naprosyn 500 mg and tizanidine 4 mg and ordered to attend physical therapy.  (Ex. 3, p. 11)

Claimant’s care was then transferred to Cassim Igram, M.D., at Iowa Ortho.  (Ex. 4)  At this time, claimant was reporting left arm radiculopathy, which was different than his previous report to Dr. Pederson.  (Ex. 3, p. 10; Ex. 4, pp. 1-2)  Dr. Igram ordered claimant to undergo another MRI, which came back negative.  (Ex. 4, p. 24)  On April 11, 2011, Dr. Igram found the claimant had made good progress with physical therapy and believed that he would be at maximum medical improvement once he completed another two weeks of physical therapy.  (Ex. 4, p. 27)

Physical therapy ended on April 1, 2011.  The claimant testified that he had some relief with physical therapy, but that sometimes the exercises would actually aggravate his condition.  He testified that his condition has not changed since physical therapy. 

After being discharged by Dr. Igram, claimant continued to experience pain.  Claimant returned to Dr. Igram, who ran an EMG which showed no signs of radiculopathy.  (Ex. 7)  On June 3, 2011, claimant was returned to regular duty and referred to Thomas Klein, D.O., for pain management.  Dr. Klein recommended epidural injections as well as a TENS unit, in addition to medication such as Lyrica and Tramadol.  (Ex. 8)  Claimant continued to complain of pain in the neck and down the left side.  On December 13, 2011, claimant reported that he was “significantly better.  The pain is now mild.”  (Ex. 8, p. 68)  Dr. Klein was left with the impression that claimant had improved dramatically and that his condition had almost resolved.

February 8, 2012, claimant returned with complaints of pain in his neck and left arm, which had increased since he stopped taking Lyrica.  (Ex. 8, p. 70)  Dr. Klein issued a prescription for Gabapentin 300 mg, 3 times per day.  (Ex. 8, p. 71)  Claimant’s physical examination was generally unremarkable, revealing no weakness or strength or loss of muscle tone in the left side.  (Ex. 8, p. 71)

Multiple medication changes were made due to claimant’s report of drowsiness while on the prescriptions.  (Ex. 8) On July 20, 2012, claimant reported again that he had dramatic improvement.  (Ex. 8, p. 76)  He was instructed to continue with daily exercises as well as his prescription for Gabapentin.  

An MRI on November 23, 2012, was conducted at the request of Dr. McCoy.  (Ex. 10, p. 80)  The MRI did not reveal any pinched nerves or trauma to the cervical region.  There was some multidisc multi-level degeneration.  (Ex. 10, p. 80) 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

On September 7, 2012, claimant underwent an independent medical evaluation with Sunil Bansal, M.D.  (Ex. 11, p. 82)  To Dr. Bansal, claimant reported chronic aching pain on the left side of the neck and down into his left arm as well as numbness radiating into his left hand index finger and forearm.  (Ex. 11, p. 87)  On a pain rate scale, claimant assesses his neck pain as ranging between three and five.  He reports some difficulty sitting and sleeping due to his pain and numbness in his hand and that he cannot do any activity over his head with his left arm.  (Ex. 6, p. 86)

Claimant’s grip strength on the left side was significantly less according to Dr. Bansal than on the right and that he had diminished range of motion on the left.  (Ex. 11, p. 89)  Dr. Bansal diagnosed claimant as suffering degenerative disc disease of C3-4, C4-5, and C5-6 with disc bulging and that the neck pain was caused by the traumatic injury at work on October 12, 2010.  The November 12, 2012 MRI showed no disc bulge (Ex. 10) and the MRI taken on February 8, 2011, revealed only minimal disc bulging without central canal narrowing or foraminal compromise.  When asked in his deposition about the significance of the disc bulge, Dr. Bansal testified that he bases the significance on the subjective reports of symptomatology.  (Ex. I, p. 87) 

Dr. Bansal’s assessments of claimant’s grip strength were different than any previous medical provider and the physical therapy reports.  (See e.g., Ex. 6)  However, Dr. Igram’s medical record of April 19, 2013 revealed decreased range of motion in extension and flexion, tenderness to palpation about the neck, and numbness in the fingers of the left hand.  (Ex. A, p. 34)  Those findings of decreased range of motion support Dr. Bansal’s assessment of disability.

Dr. Bansal did note claimant’s previous left arm pain, but because it resolved shortly after the incident, Dr. Bansal deemed the June 2010 injury as a temporary exacerbation whereas the October 12, 2010, injury was a permanent and disabling injury.  (Ex. 9, p. 30)

Defendant challenges claimant’s testimony regarding his previous injury occurring sometime in June 2010 as the underlying source of the claimant’s ongoing pain his neck.  However, medical records support the claimant’s assertion that the June 2010 pain resolved shortly after.  Claimant was prescribed physical therapy following the June 2010 injury, but did not follow up on the therapy because the pain had resolved.  Even if claimant’s recollection regarding the extent and severity of his June 2010 injury varied from his deposition to his testimony at hearing the hearing complaints were supported by the medical records. The inconsistencies had more impact on the extent of the claimant’s injury rather than its causation.  The greater weight of the evidence supports a finding that claimant sustained a permanent disability as a result of his October 12, 2010, training injury at work.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Dr. Bansal recommended claimant continue with conservative treatment, such as the TENS unit, epidural injections, nerve ablation, physical therapy and prescription medication.  (Ex. 9, p. 90)  He assigned a 6 percent impairment of the body as a whole and imposed restrictions of no lifting greater than 20 pounds frequently, 50 pounds occasionally and avoiding work or activities that require repeated neck motion. 

None of claimant’s current duties are implicated by these restrictions and he has been working full time since his injury.  Since 2000, claimant has worked for the defendant in some capacity and none of his jobs require much of any physical activities. 

Further, the extent of claimant’s injury does not appear to be as severe as documented by Dr. Bansal.  As the defendant noted in its brief, Dr. Klein, who saw claimant the most during 2011 and 2012, recorded on at least two occasions that the claimant’s pain was nearly gone and that he had improved dramatically.  Claimant did not seek out additional care or follow up when requested due to resolution of pain complaints.  There was some inconsistency in claimant’s testimony about his pain and that was recorded in Dr. Klein’s medical records.

The testimony of the three co-workers did not provide much guidance in determining whether claimant’s injury resulted in a permanent disability or the extent of claimant’s disability.  

The claimant testified that he has not improved since he left physical therapy in April 2011.  Dr. Klein, on December 13, 2011, noted that the claimant was significantly better and almost resolved.  On March 28, 2012, the claimant was noted to have dramatic improvement and again had almost resolved his initial pain.  Finally, on June 6, 2012, Dr. Klein noted that claimant had a normal exam and improved dramatically.  While claimant reported a different symptomology to Dr. Bansal in September 2012, the pain was not so severe that the claimant needed additional medical treatment such as an epidural common nerve ablation, or change in his medical prescriptions even though that was medical care recommended by Dr. Bansal and that claimant had received through Dr. Klein.  The objective medical studies, such as the multiple MRIs as well as the EMG support of finding in the mild aggravation of claimant’s degenerative disc disease. 

While claimant has good muscle tone and strength, both Dr. Bansal and Dr. Igram found that claimant had reduced range of motion and some loss of grip strength.  Based upon the foregoing, it is determined the claimant has sustained an eight percent industrial loss. 

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The final issue to determine is the correct date of commencement for permanent partial disability benefits.  Permanent partial disability benefits begin when the healing period is over.  The claimant argues that the maximum medical improvement (MMI) date is June 3, 2011, based upon the medical report of Dr. Igram on the same date.  (Ex. 4, p. 34)  Defendant submits the MMI date is April 19, 2013 based upon Dr. Igram’s visit with claimant on the same date.  (Ex. A, pp. 33-35 and Ex. K)  However, Dr. Igram did not see claimant in a clinical setting since late 2011.  The condition for which he treated claimant was largely unchanged.  Claimant still had pain in the neck, radiating down the arm.  The greater weight of the evidence supports a finding that claimant was at MMI on June 3, 2011.  After that date there was not a reasonable expectation of improvement of the disabling condition.  Instead, claimant received maintenance care designed to treat claimant’s chronic pain condition.
ORDER
THEREFORE IT IS ORDERED:

That defendant is to pay unto claimant 40 weeks of permanent partial disability benefits at the rate of six hundred ninety-six and 98/100 dollars ($696.98) per week from June 3, 2011.

That defendant shall pay accrued weekly benefits in a lump sum.

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendant is to be given credit for benefits previously paid.

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this _____5th_____ day of February, 2014.
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   ________________________






 JENNIFER S. GERRISH-LAMPE






                   DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

Fredd J. Haas
Attorney at Law

5001 S.W. 9th St.

Des Moines, IA  50315-4502

freddjhaas1954@gmail.com
Roger J. Kuhle

Attorney at Law

111 Court Ave.

Des Moines, IA  50309-2218

roger.kuhle@polkcountyiowa.gov
JGL/srs

7 IF  = 8 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


