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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

LARUE COLE,
:



:


Claimant,
:



:

vs.

:



:             File No. 1247628

UNITY HEALTH SERVICES,
:



:           A R B I T R A T I O N


Employer,
: 



:                D E C I S I O N 

and

:



:

MARTIN BOYER,
:



:      Head Note Nos.:  1402.40; 1803


Insurance Carrier,
:


Defendants.
:

______________________________________________________________________

statement of the case

This is a proceeding in arbitration brought by »claimant, LaRue Cole, against Unity Health Services, her former employer, and the employer’s insurance carrier based on a stipulated injury of May 4, 1999.  LaRue seeks compensation for permanent total disability and relies upon the odd-lot doctrine.  She also seeks a penalty under the fourth paragraph of section 86.13 based upon Unity’s failure to pay a greater amount of compensation for permanent partial disability.  

It is stipulated that the rate of compensation in this case is $286.66 per week and that LaRue’s entitlement to compensation for permanent partial disability commenced September 28, 1999.  It was also stipulated that 50 weeks of compensation for permanent partial disability had been paid prior to hearing.  

The case was heard at Davenport, Iowa on November 1, 2001.  The record consists of testimony from LaRue Cole and Delores Stecher.  The record also contains »claimant’s exhibits 1 through 5 and defendants’ exhibits A through G.  

During the course of the hearing it was learned that LaRue had been awarded social security benefits but that she had not disclosed that fact to her attorney.  Accordingly, defendants were not informed of that fact.  Defendants sought to either exclude the evidence or conduct additional discovery.  I ruled that it would be unrealistic to pretend as if the social security award had not been made.  I kept the record open to defendants as a sanction for the »claimant’s failure to disclose pertinent information.  I authorized defendants to conduct additional discovery and to offer whatever additional material evidence they desired from any of the physicians who had been involved in LaRue’s care and the social security records.  Defendants ultimately elected to introduce a report from Dennis A. Weis, M.D., dated July 27, 2001.  That document is received into evidence as exhibit G.  Defendants objected to the balance of the social security records and they were not received into evidence.  

findings of fact

LaRue Cole is a 57-year-old woman who lived at Muscatine, Iowa for most of her life until moving to Wilton, Iowa approximately four years ago.  She dropped out of school during the eleventh grade but obtained a GED in June 2000.  LaRue’s primary occupation throughout her life has been caring for elderly or disabled persons.  She has held positions referred to as nurse’s aide, caregiver, or home health aide.  LaRue has been employed by Unity and its predecessor organizations since the late 1980s.  (Exhibit 4, pages 4-5)  

On May 4, 1999, LaRue was assisting a patient move from a standing position into a wheelchair.  The patient started to fall as the wheelchair moved and LaRue grabbed the wheelchair and pulled it under the patient.  When she did so her back popped and she felt sharp pain, including pain going down her left leg.  LaRue finished caring for the patient and returned to the Unity office where she reported the injury.  At that time she had pain in her right leg and her groin area.  LaRue testified at hearing that she had not ever experienced pain similar to what she experienced on May 4, 1999. 

LaRue was directed to Rhea J. Allen, M.D., a physician who is certified in family practice but practices exclusively in the field of occupational medicine.  (Ex. B, pp. 3-4)  Dr. Allen initially saw LaRue on May 7, 1999.  Dr. Allen noted that LaRue had a back strain with radicular symptoms.  X-ray films showed that LaRue has diskogenic disease at L5-S1 with bilateral intervertebral foraminal stenosis and degenerative facet changes.  (Ex. 1a, p. 21)  An MRI was performed which confirmed that LaRue had severe diskogenic disease at the L5-S1 level of her spine with intervertebral foraminal stenosis and degenerative facet changes.  (Ex. 1c, p. 1; Ex. B, pp. 9-15)  

LaRue had experienced problems with her back in the past.  She was treated for a back strain in 1986.  (Ex. C, p. 3)  She was treated for sacroiliitis and low back pain in mid 1993.  (Ex. C, pp. 4-5, 8)  LaRue sustained a back injury in 1994 which resulted in approximately four months of treatment.  (Ex. D, pp. 10-18)  She received chiropractic care for her low back in March 1996.  (Ex. D, pp. 19, 22)  She attended 25 chiropractic visits for her back between November 1996 and May 4, 1999.  (Ex. E)  When deposed, LaRue acknowledged that she had been experiencing pain in her low back during the 30 days before May 4, 1999.  She attributed the pain to handling a very heavy patient.  (Ex. A, pp. 24-25)  

Dr. Allen treated LaRue with physical therapy and medications.  On June 10, 1999, Dr. Allen noted that LaRue exhibited positive Waddel’s signs.  Waddel’s signs are indicators of symptom fabrication or exaggeration.  (Ex. 1a, p. 18)  On June 23, 1999, LaRue complained that she was unable to tolerate physical therapy so Dr. Allen discontinued the therapy.  (Ex. 1a, p. 16)  On July 2, 1999, Dr. Allen noted that LaRue had made some improvement with being off work and off therapy but also indicated that LaRue seemed resistant to returning to work.  At that point Dr. Allen authorized LaRue to return to work in the office.  (Ex. 1a, pp. 15-16)  EMG studies were performed on July 13, 1999.  The results were interpreted as normal.  (Ex. 1a, p. 13)  LaRue had an epidural steroid injection on July 20, 1999, but did not receive any benefit from the procedure.  (Ex. 1a, p. 13)  On September 28, 1999, Dr. Allen indicated that LaRue had achieved maximum medical improvement from the injury.  LaRue declined further injections of any type and preferred to treat her condition with oral medication.  At that point in time LaRue was working eight hours per day.  Dr. Allen restricted LaRue to eight hours of work per day, five days per week, and imposed a ten-pound limit for lifting, pushing, and pulling.  Dr. Allen recommended that all lifting be performed near waist height, that LaRue squat only rarely and that she avoid repetitive stooping, twisting, and bending.  Dr. Allen also indicated that LaRue needed to change positions between standing and sitting as needed and that the restrictions should be considered permanent.  (Ex. 1a, p. 8; Ex. B, pp. 21-22)  Dr. Allen confirmed that the work restrictions were imposed as a result of the work injury.  (Ex. B, p. 18)  Dr. Allen also assigned an impairment rating of five percent of the whole person and indicated that LaRue’s severe underlying degenerative disc disease has prolonged her recovery and that the disease had been aggravated by the strain at work.  (Ex. B, deposition ex. 2; Ex. B, pp. 23, 34)  

Dr. Allen testified that the lifting incident did not materially aggravate LaRue’s stenosis but that it could have aggravated her symptoms.  (Ex. B, pp. 16-17)  Dr. Allen also testified that the injury did not aggravate a peripheral neuropathy condition that had been suspected prior to the injury.  (Ex. B, pp. 17, 33)  Dr. Allen explained that LaRue’s status changed in late June 1999 as evidenced by LaRue complaining of increased pain.  Dr. Allen noted that this was at the same point in time as LaRue’s significant other was discharged from the hospital following a myocardial infarction.  Dr. Allen expressed the opinion that LaRue wanted to stay home.  (Ex. B, p. 40)  

LaRue had subsequent flare-ups of her condition and falls at home after September 28, 1999.  Dr. Allen expressed the opinion that those flare-ups are not related to the original injury.  Dr. Allen indicated that flare-ups are consistent with LaRue’s underlying condition and that she could work full time with restrictions even though she could not work as a certified nursing assistant or home health aide.  (Ex. B, pp. 43-45, 49-50, 59, 61-62, 64-65)

LaRue was examined by Timothy P. Mallea, M.D.  He first saw her on May 18, 1999.  At that point he indicated that she exhibited considerable pain behavior.  His impression was that she had an acute lumbar strain without obvious radiculopathy superimposed upon underlying advanced lumbosacral disc degeneration.  (Ex. 2a, pp. 3-5)  Dr. Mallea re-examined LaRue in April 2000.  He found that her pain behavior was not as pronounced as it had been previously.  He indicated that a recent MRI showed her to have more of a disc bulge than previously.  He offered decompression surgery.  (Ex. 2a, pp. 1-2)  LaRue declined surgery.  

Barbara Laughlin, a qualified vocational consultant, performed an assessment of LaRue’s loss of access to the labor market.  Laughlin relied upon the permanent restrictions recommended by Dr. Allen and LaRue’s long work history as a CNA or home health aide.  Laughlin concluded that LaRue has a 99 percent lack of capacity for obtaining employment as a result of the permanent restrictions.  Laughlin noted that LaRue has been limited to sedentary work rather than the medium level work she had previously performed.  Laughlin agreed that LaRue was doing the best thing by working through Manpower and taking computer courses, but that due to LaRue’s age and restrictions she was likely to suffer discrimination from employers in general.  (Ex. 3)

Dr. Allen’s records indicated that LaRue was also seeing her personal physician in September 1999.  The personal physician is identified in those records only as Dr. Weis.  (Ex. 1a, p. 8)  The record contains a report from Dennis A. Weis, M.D., dated July 27, 2001.  In that report Dr. Weis indicates that he found LaRue to have a severe medically determinable impairment but that she also exhibited symptom magnification.  (Ex. G)  

Unity provided light work to LaRue after Dr. Allen authorized her to return to work in September.  The light work was not a position that regularly existed in Unity’s workforce.  When Dr. LaRue’s restrictions were made permanent in November, Unity terminated LaRue’s employment because of her inability to perform any of the regular jobs in its workforce.  LaRue has searched for other jobs but has not been hired.  (Ex. 5)  LaRue worked with a vocational consultant and has taken courses through Manpower to learn computer skills and other skills for sedentary work but her attempts to obtain work have been unsuccessful.  LaRue testified at hearing that she felt that she could have performed most of the jobs for which she applied.  The record does not show the physical demands of each of those jobs.  

I find that LaRue Cole sustained permanent injury on May 4, 1999, as evidenced by the activity restrictions imposed by Dr. Allen as a result of that injury.  Prior to the injury LaRue had been capable of working as a home health aide.  After the injury she was not.  While it is abundantly clear that the injury was an aggravation of a preexisting condition, it is likewise clear that LaRue did not completely recover to her pre-injury state.  The evidence in this case also makes it abundantly clear that LaRue’s level of subjective symptoms is not a reliable indicator of her physical capabilities.  Drs. Allen, Mallea, and Weis all found indications of symptoms exaggeration.  LaRue has been awarded social security disability and likely has little incentive to resume employment.  She has apparently chosen to spend her time with her significant other rather than in the workforce.  That choice does not make her totally disabled nor does it establish that her injury was insignificant.  Leaving the workforce can be a prudent choice when the person’s physical health has deteriorated.  I find that if LaRue Cole were to make bona fide efforts to resume employment for which she is physically suited and otherwise qualified, that she could likely obtain full-time employment.  Her rate of pay, however, would likely be considerably less than what she earned as a home health aide.  I find that her earning capacity was reduced by 35 percent as a result of the May 4, 1999 injury.  

I find that the extent of LaRue’s permanent disability was fairly debatable due to the indications of symptom magnification.  The payments of compensation totally ten percent permanent partial disability were not unreasonable.

Conclusions of law

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Aggravation of a preexisting condition is one manner of sustaining a compensable injury.  While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened, or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Industrial disability or loss of earning capacity is a concept that is quite similar to impairment of earning capacity, an element of damage in a tort case.  Impairment of physical capacity creates an inference of lessened earning capacity.  The basic element to be determined, however, is the reduction in value of the general earning capacity of the person, rather than the loss of wages or earnings in a specific occupation.  Post-injury earnings create a presumption of earning capacity but are not synonymous with earning capacity.  The presumption may be rebutted by evidence showing the earnings to be an unreliable indicator.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); DeWall v. Prentice, 224 N.W.2d 428, 435 (Iowa 1974); Carradus v. Lange, 203 N.W.2d 565 (Iowa 1973); Holmquist v. Volkswagon of America, Inc., 261 N.W.2d 516 (Iowa App. 1977) A.L.R.3d 143; Michael v. Harrison County, Thirty-fourth Biennial Report of the Industrial Commissioner 218 (1979); 2 Larson Workmen's Compensation Law, sections 57.21 and 57.31.

It is concluded that LaRue Cole carried the burden of proving by a preponderance of the evidence that the injury she sustained on May 4, 1999, caused her to develop permanent partial disability.  The injury was an aggravation of her preexisting degenerative condition but she did not recover to her pre-injury state.  Other subsequent events have further worsened her condition.  

Dr. Allen placed very significant permanent restrictions upon LaRue’s activities and those restrictions made LaRue unqualified to perform the type of work that she had been performing throughout her adult life.  She has little in the way of transferable skills for other employment.  LaRue obtained some training for sedentary work and searched for work without success.  Despite going through the motions, LaRue’s efforts to obtain other employment were not bona fide as she had chosen to leave the workforce and spend time with her significant other.  Her current state of unemployment is therefore not an accurate indicator of her actual earning capacity.  LaRue could be gainfully employed if she were seriously motivated to do so but her capacity to obtain employment and earn has been markedly reduced as a result of the May 4, 1999, injury and the resulting restrictions imposed by Dr. Allen.  When all material factors of industrial disability are considered, it is determined that LaRue Cole sustained a 35 percent permanent partial disability as a result of the injury of May 4, 1999.  

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996).  Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  It is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).  A bare assertion that a claim is fairly debatable is insufficient.  If the employer fails to show reasonable cause or excuse for the delay or denial it is mandatory to impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

I conclude that a penalty should not be imposed because a reasonable amount of comp was paid voluntarily.

ORDER

It is therefore ordered:

That defendants pay LaRue Cole one hundred seventy-five (175) weeks of compensation for permanent partial disability at the stipulated rate of two hundred eighty-six and 66/100 dollars ($286.66) per week commencing September 28, 1999.  Defendants are entitled to credit for the weekly compensation previously paid for permanent partial disability.  The remaining accrued, unpaid amount is past due and owing and shall be paid in a lump sum together with interest computed at the rate of ten (10) percent per annum from the date each weekly payment came due until it is actually paid.

It is further ordered that the claim for penalty benefits under section 86.13 is denied.  

It is further ordered that the costs of this action are assessed against defendants.

Signed and filed this ___________ day of March, 2002.

   ________________________







 MICHAEL G. TRIER
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