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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________


 


  :

JODY PEREZ ROJAS, alleged spouse,
  :

SAMUEL DAVID PEREZ, minor child
  :

YOLANDA CARRERAS NARVAEZ, 
  :

alleged spouse, RAUL PEREZ 
  
  :

CARRERAS, JUAN CARLOS PEREZ
  :

CARRERAS, YOLANDA PEREZ
  
  :

CARRERAS, VINICIO PEREZ
   
  :

CARRERAS, and MERCEDES PEREZ
  :

CARRERAS, minor children of
 
  :                         File No. 5012567

RAUL PEREZ ROJAS, Deceased
  
  :







  :                            R E M A N D  


Claimant,



  :







  :                          D E C I S I O N
vs.





  :







  :                            

PINE RIDGE FARMS, L.L.C.,

  :







  :


Employer,



  :







  :

and





  :







  :

COMMERCE & INDUSTRY 

  :                Head Note Nos.: 1202; 1203
INSURANCE COMPANY,
  

  :







  :


Insurance Carrier,


  :


Defendants.



  :         

______________________________________________________________________

This case is before the agency on an order of remand, filed March 5, 2010 by the Iowa Supreme Court, to determine, on the record already made, the equitable allocation of benefits in a manner consistent with the decision by the Iowa Supreme Court.  Under an order of delegation of authority by the workers’ compensation commissioner, pursuant to Iowa Code section 86.3, the undersigned enters this decision for the workers’ compensation commissioner.  There is no right of appeal of this decision to the workers’ compensation commissioner.  Appeal of this decision, if any, would be by judicial review under Iowa Code section 17A.19.
STATEMENT OF THE CASE

This matter came before this agency as a proceeding for equitable apportionment brought by the above named claimants, against the above named defendants.  In an arbitration decision, filed June 30, 2006, the presiding deputy apportioned 50 percent of the death benefits to Jody Rojas, 20 percent to Samuel Perez, and 30 percent to Yolanda Carreras Narvaez and her five children.
The arbitration decision was appealed.  An appeal decision, filed May 31, 2007, affirmed the arbitration decision.

The district court affirmed the decision of the workers’ compensation commissioner.  All dependents filed notice of appeal.  This case was transferred to the Iowa Court of Appeals.  The court of appeals affirmed the decision of the workers’ compensation commissioner.  All dependents requested further review.

In a March 5, 2010 decision, the Iowa Supreme Court found Yolanda Carreras Narvaez was not due any dependent benefits under the workers’ compensation statutes.  The court also found it was error for this agency to consider Iowa Code section 85.31(5), regarding a reduction of benefits to nonresident alien dependents, to determine equitable allocation of benefits.  The Iowa Supreme Court remanded this case back to this agency to apportion benefits equitably between Jody Rojas, Samuel Perez, Raul Perez Carreras, Juan Carlos Perez Carreras, Vinicio Perez Carreras, Yolanda Perez Carreras, and Mercedes Perez Carreras.  Remand on this decision was delayed due to a misunderstanding at the district court level regarding transferring the certified record.
FINDINGS OF FACT

Under Iowa Code section 86.24 and 17A.15, I affirm and adopt as a final agency decision those portions of the proposed arbitration decision of June 30, 2006, in this matter relating to issues properly raised on intra-agency appeal with the following analysis:
As detailed above, the Iowa Supreme Court found this agency erred in considering the reduction in Iowa Code section 85.31(5) for nonresident aliens when equitably allocating the death benefits in this case.  The court also found that under the statute, Yolanda Carreras Narvaez was not due any dependent benefits.  The court found no other error in the equitable apportionment of benefits in this matter.

Based on this record, benefits should be apportioned with 60 percent being paid to Jody as surviving spouse of Raul and 25 percent payable to Samuel during the period of his dependency.  Samuel’s portion shall be paid to Jody on Samuel’s behalf, based on her being his mother.  Should Samuel no longer qualify for benefits under Iowa Code section 85.31(1)(b) or (c) and Iowa Code section 85.42(2), his portion shall revert to Jody.  Should Jody die or remarry during the dependency of Samuel, her portion of benefits shall be paid to Samuel as provided in Iowa Code section 85.43.  The remaining 15 percent shall be paid to the other five children to be shared equally by them.  When any of these five children no longer qualify under Iowa Code section 85.31(1)(b) and (d) and Iowa Code section 85.44, the share of that individual shall revert those who meet the criteria of being a dependent.  When none of the five children qualify under Iowa Code section 85.31(1)(b) and (d) and Iowa Code section 85.44, the entire 15 percent share of benefits shall revert to Jody.
Under Iowa Code section 85.31(5), 50 percent of the weekly compensation benefits payable under chapter 85 of the Iowa Code to a dependent who is a nonresident alien is to be paid to the Second Injury Fund of Iowa in custody of the state treasurer.  The benefits paid to the remaining five children are to be according to Iowa Code section 85.31(5).

ORDER

THEREFORE it is ordered:

That the defendants shall pay weekly compensation benefits at a weekly rate of three hundred sixty and 79/100 dollars ($360.79) to the children and the surviving spouse.  The benefits are apportioned with sixty percent (60%) payable to Jody Perez Rojas, surviving spouse, and twenty-five percent (25%) to Samuel David Perez, with payment to be made to his mother Jody.  The remaining fifteen percent (15%) shall be paid to Raul Perez Carreras, Juan Carlos Perez Carreras, Yolanda Perez Carreras, Vinicio Perez Carreras, and Mercedes Perez Carreras.  Should any child no longer qualify as a dependent under Iowa Code section 85.31(1) (b) or (c) or both, that child’s portion of the overall compensation benefits shall be payable to the remaining dependents.  When none of the five children qualify under Iowa Code section 85.31(1)(b) and (d) and Iowa Code section 85.44, the entire 15 percent share of benefits shall revert to Jody.  Should Jody Perez Rojas remain eligible for benefits at a time when Samuel David Perez qualifies as a dependent, his portion of the compensation shall be payable to Jody Perez Rojas.  Shall Jody Perez Rojas no longer remain entitled to benefits, her portion shall revert to Samuel David Perez for the length of his dependency.  Fifty percent of the weekly compensation payable to the other five remaining dependent children shall be paid to the Second Injury Fund of Iowa and custody of the state treasurer.
Costs of this action are assessed equally among the parties under rule 876 IAC 4.33.

The defendants shall file subsequent reports of injury as required by this agency.

Signed and filed this ____25th _______ day of May, 2011.
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