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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BERTHA GONZALEZ,
  :



  :                        File Nos.  5022484

Claimant,
  :



5022485


  :



5022486
vs.

  :



  :
TYSON FRESH MEATS, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :


Self‑Insured,
  :                           D E C I S I O N

and

  :


  :

SECOND INJURY FUND OF IOWA,
  :                Head Note Nos.:  1800, 1803


  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASES

These are proceedings in arbitration.  The contested cases were initiated when claimant, Bertha Gonzalez, filed her original notices and petitions with the Iowa Division of Workers’ Compensation.  

In File No. 5022484, claimant alleged on August 6, 2006, a “co-employee stepped into the Claimant and tripped her.”  (Original notice and petition)  Claimant also alleged she was entitled to benefits from the Second Injury Fund of Iowa because she had sustained a right hand and an arm injury on September 9, 2007 and on May 1, 2002.  (Original notice and petition)  The petition was filed on May 18, 2007.

In File No. 5022485, claimant alleged on June 29, 2006, she slipped on animal fat on the floor and she sustained injuries to her right arm, right leg, right foot and both knees.  (Original notice and petition)  The petition was filed on May 18, 2007.

In File No. 5022486, claimant alleged on June 1, 2005, she sustained injuries to both knees when she tripped on a hose.  (Original notice and petition.)  The petition was filed on May 18, 2007.

Defendants filed their answers on March 26, 2007.  They denied the occurrence of the work injuries on the alleged dates.

The hearing administrator scheduled the cases for hearing on December 18, 2007 at 8:30 a.m.  The hearing took place in Waterloo, Iowa at the Iowa Department of Workforce Development.  The undersigned appointed Ms. Abby Juel as the certified short‑hand reporter.  She is the official custodian of the records and notes.

Claimant testified on her own behalf.  She was the sole witness to testify.

The parties offered exhibits.  Claimant offered exhibits 1-4.  The employer offered exhibits A-I.  The Second Injury Fund of Iowa did not offer any exhibits.  All proffered exhibits were admitted as evidence.  

The parties requested permission to submit post-hearing briefs.  The request was granted.  Post-hearing briefs were to be filed on January 16, 2008.  The cases were deemed fully submitted on January 17, 2008.

At the commencement of the hearing, counsel for claimant, John S. Pieters, Sr., requested the undersigned to dismiss File No. 5022485 with the alleged date of injury of June 29, 2006.  The verbal motion to dismiss is hereby granted.  File No. 5022485 is hereby dismissed without prejudice.  No further discussion will ensue with respect to File No. 5022485.

File No. 5022484:
STIPULATIONS

1. There was the existence of an employer-employee relationship at the time of the alleged injury.

2. Claimant sustained an injury on August 8, 2006, which arose out of and in the course of his employment;

3. The injury is a cause of permanent disability;

4. The permanent disability is a scheduled member disability for the right leg;

5. The commencement date for permanent partial disability benefits is November 28, 2006;

6. The weekly benefit rate for which benefits should be paid is $289.45 per week;

7. Prior to the hearing, claimant was paid 4.4 weeks of permanent partial disability benefits at the rate of $289.45; and

8. The parties are able to stipulate to the costs allowed by law.

File No. 5022484: 

ISSUES

The issues presented are:

1. The extent of permanent partial disability benefits to which claimant is entitled;

2. Whether claimant is entitled to medical benefits pursuant to Iowa Code section 85.27; and

3. Whether claimant is entitled to benefits pursuant to Iowa Code section 85.64, the Second Injury Fund Act, and if so the extent of those permanent partial disability benefits.

File No. 5022486

STIPULATIONS

1. There was the existence of an employer-employee relationship at the time of the alleged injury;

2. Claimant sustained an injury on June 1, 2005 which arose out of and in the course of her employment;

3. Claimant was off work from September 22, 2005 through December 5, 2005 and from May 11, 2006 through June 27, 2006;

4. The commencement date for any permanent partial disability benefits is stipulated to be June 27, 2006;

5. The weekly benefits rate is stipulated to be $288.31 per week;

6. Defendants are entitled to a credit for the net benefits paid under its disability income policy as established in exhibits G and I;

7. The parties are able to stipulate to the costs that have been paid.

File No. 5022486

ISSUES

1. Whether the injury claimant sustained on June 1, 2005 caused a temporary and/or permanent disability;

2. Whether claimant is entitled to permanency benefits from her employer, Tyson Fresh Meats, Inc. and if so, the extent of those permanency benefits;

3. Whether claimant is entitled to benefits pursuant to Iowa Code section 85.64, the Second Injury Fund Act, and if so, the extent of those permanent partial disability benefits;

4. Whether claimant is entitled to medical benefits pursuant to Iowa Code section 85.27;

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after listening to the testimony of the witness at hearing, after judging the credibility of the witness, after reading the evidence, and reviewing the post-hearing briefs, makes the following findings of fact and conclusions of law:

Claimant is a 51 year-old single woman who is right hand dominant.  She commenced employment with the present employer on May 20, 1996.  She continues to remain employed at the Waterloo pork facility at the current rate of $12.20 per hour.  

Claimant was a very poor historian.  At times, she could not remember events or the medical treatment she received for certain alleged injuries.  The undersigned had ample time to observe claimant during her hearing.  Her poor recollection of events did not instill trust in her ability to testify truthfully.  Claimant did not testify credibly at all times.  Her testimony was confusing.
In 2005, the year, claimant began developing symptoms with her knees, she also began studying Tae Kwan Do, one of the martial arts.  Tae Kwan Do required repetitive motion of the knee and included weight bearing and balancing on one leg while kicking with the other.  Claimant testified there was not much sparring but she hit paddles with her legs and performed scissor kicks followed by blows to paddles with her legs.  She testified push-ups were somewhat problematic when she was practicing her sport and she found it difficult to make fists with her hands.  Claimant testified she did not sustain injuries while she was studying Tae Kwan Do for three months.  She did not discuss her participation in martial arts with any of her physicians, even though she voiced a myriad of complaints regarding her hands, wrists, arms, ankles and knees.

According to claimant’s testimony, she had an event occur at work in October 1999 when she fell and caught herself with her right wrist, hand and arm.  Claimant did not provide many details and she could only testify, she thought she had received medical treatment for her right hand.  No medical records were supplied to support claimant’s belief she had medical attention for that event.

There is a record from Thomas S. Gorshe, M.D., that is dated, October 19, 1999.  On that date, Dr. Gorsche examined claimant for right wrist pain.  (Exhibit 3, page 23)  According to the medical record, claimant reported on July 29, 1999, she had gone to lunch, slipped on the floor, and caught herself with her wrist in a dorsiflexed position.  (Ex. 3, p. 23)  Dr. Gorsche diagnosed claimant with “Radiocarpal pain, most likely wrist sprain.”  (Ex. 3, p. 23)  Dr. Gorsche injected claimant with Marcaine and Aristospan.  Claimant was placed on light duty for a brief period.  

During the hearing, claimant had a difficult time establishing she had a May 1, 2002 injury to her right hand and arm.  Initially, she could not recall the date of injury.  However, medical records were submitted to establish claimant caught her right hand in a machine while she was removing rectums from it.  (Ex. 3, p. 29)  James Haag, PA‑C attended to claimant’s right hand and thumb contusion.  (Ex. 3, p. 31)  The physician’s assistant prescribed occupational therapy, temporary restrictions, a Colles splint and Celebrex 200 mg.  (Ex. 3, p. 31)  On May 29, 2002, a referral to Dr. Gorsche was made.  Claimant was able to continue to work in her regular job.  

Currently, she has no restrictions for her right hand.  She testified she is performing her regular job as best she can.  She has never been denied employment because of her right hand and arm.  No physician has provided a permanent impairment rating for claimant’s right hand or arm.  Claimant has no work restrictions for the right hand.  

Dr. Delbridge’s medical report of May 21, 2007, indicated he found no permanent impairment in claimant’s right wrist or upper extremity.  The orthopedist wrote:  

My conclusion is that it is questionable whether Ms. Gonzales significantly aggravated her preexisting problem with her right hand on any permanent basis while working at Tyson’s.  I was not aware, until getting additional records, that that was really an issue.  If there is significant question, I would be happy to look again at her situation including doing some grip strength testing and other tests.  It is known she had a negative EMG in the past and that her x-rays have all been negative.

(Ex. 3, p. 58)

On July 18, 2005, claimant completed the corporate injury/illness information sheet.  (Ex. A, p. 1)  She indicated while she was on the lower kill floor, she “Tripped on the hoses lying by table landed on bilat knees.”  (Ex.  A, p.1)  Claimant provided an injury date of June 1, 2005.  She reported problems with her knees.  She reported she did not develop knee pain until three weeks after the alleged date of injury.  Claimant was referred to a doctor selected by the employer.  David Kirkle, D.O., the employer selected physician, examined claimant on August 4, 2005.  In his report of the same date, Dr. Kirkle wrote in relevant part:

She states that 1st of June, she tripped over hose and landed on her knees.  Seen by the nurses.  Had no bruising or swelling.  Was perfectly fine until three weeks later, she came back from vacation and started having some discomfort to her knees, primarily the right one.  Some aches.  She has been dealing with this.  Is on some light duty at work now.  No locking, or clicking or popping.  Has noted the right knee flank was going to give out once on her.  Is using some Aleve.  Pain is at the max seven out of ten, but has gotten better.

(Ex. 3, p. 33)


Dr. Kirkle diagnosed claimant with:
A:  Bilateral knee arthritis, non work related.  Told her too that with her pain starting several weeks down the road from her actual injuries, questionably work related in itself.

(Ex. 3, p. 33)

Claimant informed Dr. Kirkle she did not report the injury until June 27, 2005 because she did not develop immediate pain.  (Ex. 3, p. 34)  Claimant had been on vacation after the alleged date of injury and before she reported the fall to her supervisors.  She experienced pain in her knees while she was on vacation.

After reviewing x-rays of the knees, Dr. Kirkle detected “a very slight early degenerative joint disease.”  (Ex. 3, p. 33)  The x-rays were otherwise negative.  (Ex. B, p.1)  Dr. Kirkle determined claimant had reached maximum medical improvement on June 7, 2005.  Because Dr. Kirkle opined the injury was not work-related, he referred claimant to her own personal physician for medical treatment.  Dr. Kirkle closed the medical file in August 2005.

The personal physician referred claimant to Arnold E. Delbridge, M.D.  Dr. Delbridge examined claimant on August 29, 2005.  At the time of the initial examination, claimant informed the physician, “She had a fall on June 27, 2005 and then she started having pain afterwards.  She fell on both knees.”  (Ex. 3, p. 41)  The diagnosis provided was “Possible internal derangement, right knee.”  (Ex. 3, p. 41)

On September 9, 2005, Dr. Delbridge wrote a letter “To whom it may concern.”

In the letter, the doctor wrote:

Bertha Gonzales had a fall in June 27, 2005 and began having pain particularly in her right knee post fall.

She has continued to be symptomatic since June 27, 2005.  She currently has pain.

(Ex. 3, p. 42)


The date of the fall that claimant provided to Dr. Delbridge was not the same date claimant had alleged when she went to visit Dr. Kirkle.  Dr. Delbridge relied on claimant’s report that the injury occurred on June 27, 2005.  He, of course, based his information on the history claimant had provided to him.  Dr. Delbridge performed surgery on claimant’s right knee on September 22, 2005 and on the left knee on May 11, 2006.


On August 15, 2006, claimant reported a work injury that allegedly occurred on August 8, 2006.  (Ex. A, p.2) She stated a co-employee was backing up and claimant tripped over the employee’s foot.  Claimant reported she fell to the concrete floor and landed on her right knee and her right hand/wrist.  The employer sent claimant to Sartori Memorial Hospital for treatment.  James Haag, PA-C examined claimant for:

1. Sprain of right wrist.

2. Right ankle and foot sprain 

3. Bilateral knee contusions.

(Ex. C, p.1)  


The physician’s assistant imposed work restrictions and prescribed Ultram for pain.  (Ex. C, p.1)  Claimant progressed very slowly.  As a consequence, Mr. Haag referred claimant to Dr. Gorsche, an orthopedic specialist.  Dr. Gorsche examined claimant on October 17, 2006.  (Ex. 3, p. 26)  Claimant reported to the physician she fell on August 8, 2006 when she slipped on some fat.  This was a different scenario than the version she had reported to company officials.  The corporate injury/illness report reflected an injury had occurred when claimant tripped over a co-employee on August 8, 2006.  


As of February 16, 2007, Dr. Gorsche opined claimant had reached maximum medical improvement.  Dr. Gorsche did not place any permanent restrictions on claimant’s work activities.  (Ex. 3, p. 28)  The orthopedic specialist did determine claimant had a 2 percent permanent impairment rating for the right lower extremity.  Dr. Gorsche opined his rating was based on Table 17-33 on page 546 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  Claimant was paid 4.4 weeks of permanency benefits at the rate of $289.45 per week.


Dr. Delbridge examined claimant on May 14, 2007 for the purpose of determining whether claimant had any permanent impairment ratings.  (Ex. 3. p. 55)  The surgeon opined claimant had a right knee impairment rating of 3 percent to the right leg for the alleged date of injury of June 1, 2005.  Dr. Delbridge also determined claimant had an additional 2 percent impairment rating for the right leg as a result of a subsequent fall.  Then Dr. Delbridge opined claimant had a 3 percent permanent impairment rating to the left leg as a result of the alleged fall on June 1, 2005.  The orthopedist combined the values and calculated the impairment rating as a 3 percent permanent impairment rating to the body as a whole.  Dr. Delbridge imposed permanent work restrictions too.  He restricted claimant from climbing stairs or ladders on an extensive basis.  (Ex. 3, p. 58)

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


It is the determination of the undersigned; claimant did not sustain any temporary or permanent disability benefits relative to the incident that allegedly occurred on June 1, 2005.  Claimant did not testify credibly.  She was a very poor historian.  She did not make a good witness for her claim.  It is quite suspicious that her knee pain did not develop for three weeks.  It was only after she had been on vacation and experienced pain that she reported the alleged work injury.  On an initial office visit questionnaire, claimant indicated she did not experience pain until much later.  (Ex. 3, p. 34)  She reported the date she felt pain as June 27, 2005.  (Ex. 3, p. 34)  

Claimant told her doctor of choice, Dr. Delbridge, the injury occurred on June 27, 2005 and her symptoms developed from that date.  (Ex. 3, p. 41)  Dr. Delbridge was not made aware of the three-week lag time between the alleged fall and the onset of symptoms.  He thought the pain and the injury occurred on June 27, 2005.  As of September 9, 2005, Dr. Delbridge was under the distinct impression the fall occurred on June 27, 2005 and claimant had been symptomatic since that date.  (Ex. 3, p. 42)  Dr. Delbridge noted in his report of May 21, 2007, claimant told him the injury occurred on June 27, 2005.  (Ex. 3, p. 53)  He wrote, “She may have given me the June 27, 2005 date incorrectly.”  (Ex. 3, p. 54)  Additionally, claimant neglected to advise Dr. Delbridge she had been on vacation preceding the knee pain.  (Ex. 3, p. 41)  Finally, claimant neglected to mention her Tae Kwan Do activities to her orthopedist.  Claimant was less than forthcoming with Dr. Delbridge.  Again, claimant was a very poor historian.  Her reports to the medical providers who treated her were inaccurate.  She eliminated details from her medical history.  Claimant was a very poor witness.  She did not provide credible testimony.  Consequently, it is determined; claimant did not sustain a work-related injury on June 1, 2005.  Claimant takes nothing in the way of benefits in File No. 5022486.  

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66-year-old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

The legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598.


With respect to the August 8, 2006 date of injury, claimant established she sustained a permanent partial disability to the right leg.  Dr. Gorsche performed arthroscopic surgery on the right knee, including a partial medial meniscectomy of the right knee.  (Ex. E, pp. 3-4)  The physician also injected the right subtalar joint with Marcaine and 80 mg of Depo-Medrol.  (Ex. E, p.3)  Dr. Gorsche determined claimant had reached maximum medical improvement on February 16, 2007.  He also assessed a 2 percent permanent impairment rating for the right leg.  (Ex. F, p.1)  No permanent restrictions were imposed.  (Ex. F, p.1)


Dr. Delbridge provided an opinion.  He opined the impairment rating for the right leg was 5 percent to the right lower extremity.  However, Dr. Delbridge provided the rating as a combined rating from his prior treatment of claimant for her knee complaints in 2005 and for Dr. Gorsche’s treatment of the August 8, 2006 injury.  Once any consideration was removed from Dr. Delbridge’s opinion regarding impairment for the 2005 treatment, it was clear Dr. Delbridge did not disagree with the 2 percent impairment rating Dr. Gorsche had provided.  It is the determination of the undersigned; claimant sustained a 2 percent disability to the right leg.  (220 weeks X .02 = 4.4 weeks)  Claimant is entitled to 4.4 weeks of permanent partial disability benefits at the stipulated weekly benefit rate of $289.45 per week and commencing from November 28, 2006.  The benefits were paid to claimant previously and the employer shall take credit for the same.


The next issue for resolution is the matter of medical benefits pursuant to Iowa Code section 85.27.  
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).


The employer is liable for the medical bills claimant incurred to treat her right ankle and right leg following the August 8, 2006 work injury.  Claimant stated during the hearing, the remaining outstanding medical bill was at Allen Memorial Hospital for $1,795.16.  The employer shall pay the bill incurred.

The final issue to address is whether claimant is entitled to benefits from the Second Injury Fund of Iowa.  
Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).


In the present case, the final question is whether claimant’s alleged first injury to her right hand, right wrist and right arm resulted in the loss of the use of a hand or arm so as to qualify her for benefits from the Second Injury Fund.  Claimant has not met her burden of proof.  Claimant continues to be employed at her regular job.  She has no restrictions on the use of her right hand or arm.  No physician has provided any permanency rating for claimant’s right hand or arm.  Even Dr. Delbridge, claimant’s own orthopedist, has questioned whether claimant has significantly injured her right hand.  He never even knew claimant’s right hand was an issue for her.


The medical records do not support any permanent impairment rating or any permanent restrictions.  Claimant’s own testimony is not helpful to her claim.  She cannot even recall the injuries she had allegedly sustained to her right hand and arm.  Finally, claimant is able to engage in martial arts and to use her dominant right hand.  Claimant has not proven she has a qualifying first injury.  Claimant takes nothing in the form of benefits from the Second Injury Fund of Iowa.
ORDER
THEREFORE, IT IS ORDERED:

In File No. 5022485, claimant takes nothing from these proceedings as she voluntarily dismissed her claim.

In File No. 5022486, claimant takes nothing from these proceedings.

In File No. 5022484, Defendant, Tyson Fresh Meats, Inc., shall pay unto claimant four point four (4.4) weeks of permanent partial disability benefits at the stipulated weekly benefit rate of two hundred eighty-nine and 45/100 dollars ($289.45) per week and commencing from November 28, 2006.

Accrued benefits shall be paid in a lump sum together with interest as allowed by law.

Tyson Fresh Meats, Inc. shall take credit for all benefits previously paid to claimant.

In File No. 5022484, Tyson Fresh Meats, Inc., shall also pay the medical benefits incurred to treat the right ankle and right leg, including a bill at Allen Memorial Hospital for one thousand seven hundred ninety-five and 16/100 dollars ($1,795.16).

Each party shall pay her/its own costs.

Tyson Fresh Meats, Inc. shall file all requisite reports in a timely manner.

Signed and filed this ___16th___ day of April, 2008.

______________________________






       MICHELLE A. MCGOVERN
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12 IF  = 13 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209. 


