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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ALBERT ESPEY,
  :



  :


Claimant,
  :



  :

       File No. 5028663
vs.

  :



  :                          

AUTORAMA RV CENTER, INC. and
  :

AUTORAMA LTD., 
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AUTO OWNERS INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :    Head Note No.:  1703; 1802; 1803; 4100

Defendants.
  :                 

______________________________________________________________________

STATEMENT OF THE CASE

Albert Espey, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Autorama RV Center, Inc. and Autorama LTD, his employer, and Auto Owners Insurance Company, insurance carrier, defendants. Claimant’s exhibits 1 through 8 were admitted into evidence.  Defendants exhibits A through I were admitted into evidence.  The claimant testified as well as Tony Renfro wash bay manager for the employer. 
ISSUES

The issues remaining to be decided are:
1. The length and extent of temporary total and healing period benefits.

2. The extent of permanent disability benefits to which claimant is entitled;    
3. Whether claimant is an odd-lot employee;
4. Whether the defendant is liable for medical bills submitted by the claimant;
5. Whether claimant is entitled to penalty benefits pursuant to Iowa Code section 85.39;














6. The amount of credit the defendant may be entitled to for payment of 4.143 weeks of benefits ; and





















7. To whom costs shall be assessed.
The parties stipulate the claimant had an industrial disability which was caused by a fall at work on March 20, 2009.  The claimant’s weekly benefit amount is $286.33 per week.  The defendants stipulated at hearing the $713.00 bill, Exhibit  6 page 56, from Dr. Prevo was the responsibility of the defendants.  The defendants accepted responsibility for this medical cost.

FINDINGS OF FACT

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds: 
The claimant was born in 1951 making him 57 years old at the time of the evidentiary hearing.  He quit school after the 9th grade.  He was in special education classes and had problems in reading and math at school.  He has no further education or training and does not have a GED.  The claimant did obtain a CDL after attending classes through a community college.  The claimant did receive some training on house painting, interior and exterior, but did not complete the program and did not work as a painter.  His work history is detailed in Exhibit H, pages 22 and 23.  The claimant provided a detailed work history from 1996 through the present.  The claimant testified he has driven a cab, delivered newspapers.  He has worked in service stations pumping gas, driven trucks, worked construction and construction cleanup.  Most of his work has involved lifting and physical labor including his truck driving.  The claimant is not currently employed.  He worked mowing lawns this past summer.  The claimant operated a self-propelled walk behind mower and was taking care of about 10 yards. The claimant worked briefly as a foreman on a cleanup crew for OSI.  He was responsible for recording the time of other employees.  
The claimant was contacted by his cousin and hired as a laborer for Richard Joseph Company and worked from July through November 2008 in Boston, Massachusetts.  He was hired as a laborer.  He discovered he could not do the lifting as a laborer and performed duties of a safety director.  He would determine if other employees had their safety gear on and look for safety issues on the job site.  That job ended and he returned to Iowa.  The claimant has the ability to do simple paperwork despite his 9th grade special education.  The claimant has relied upon Iowa Workforce Development (IWD) to help him find jobs throughout his adult years.  The claimant has been in contact with his local IWD office since his return to Iowa and has not been able to obtain employment.

The claimant obtained a CDL and was working as a truck driver doing long haul for Hawkeye Wood Shavings.  He went to the employer’s doctor after getting a foreign object in his eye.  A drug test was administered which came back positive.  The claimant denied using drugs.  He did not have the sample resubmitted.  The testimony of the claimant and the record is not clear as to whether the claimant’s CDL has been revoked.  The record submitted indicates the testing done was a “NON - DOT Result”. The claimant did not appear to have a vehicle accident while working so as to require a DOT test.  (Ex. E, p. 5)  See 49 CFR § 40.13.  The record is unclear as to whether the claimant still has a CDL.  The claimant believes his CDL may be revoked but I am unable to determine that fact on the records presented.  The claimant testified he would not be able to do the repetitive shifting, hand cranking the trailer, and would have some trouble getting in and out of a tractor trailer cab at this time.

The claimant was hired for temporary work by the defendant Autorama in March 2008.  The clamant worked washing RVs and assisted Tony Renfro.  The claimant fell off a step ladder on March 20, 2008.  He reported his fall and was referred to a local medical clinic.  He went to the clinic and was referred to the ER at Mercy Capital in Des Moines, Iowa.  (Ex. 2, pp. 13-18)  The x-rays of the claimant’s shoulder did not show an acute fracture of dislocation.  (Ex. 2, p. 18)  He went back to Mercy Capital on March 24, 2008, to obtain a release so he could return to work.  The record shows that the claimant tried to have his work restrictions lifted soon after his injury.  (Ex. 2, p. 19)  The records show the claimant was released to return to light duty work.  (Ex. 2, pp. 21-22)  
The claimant saw John Prevo, D.O., on April 4, 2008.  Dr. Prevo’s assessment was shoulder strain.  He noted the claimant had diminished range of motion.  He ordered an MRI and restricted duty for work.  (Ex. 3, p. 27)  The MRI of April 10, 2008, showed a “Nondisplaced fractures of the scapula, one of which extends through the base of the coracoids process extending into the anterosuperior aspect of the glenoid with an additional nondisplaced fracture extending through the midportion of the acromion.  There is mild rotator cuff tendinopathy with no evidence of a full thickness rotator cuff tear.”  (Ex 3, pp. 28-29)  On April 15, 2008, Dr. Prevo reviewed the MRI results and ordered physical therapy.  (Ex. 3, p. 30)  Dr. Prevo provided work limitations of 25 pounds lifting, no overhead lifting, and no forceful or repetitive gripping.  (Ex. 3, p. 31)  On April 29, 2008, Dr. Prevo saw the claimant.  His assessment was scapula fracture and indicated it would take 6-8 weeks for the claimant to heal.   (Ex. 3 p. 32)  On May 13, 2008, Erica Nease, P.T., noted that the goals of physical therapy were not meet as the claimant only attended two sessions.  She reported the claimant was feeling better and would like to see Dr. Prevo so he could return to work.  (Ex. B, p. 2)  On May 15, 2008 the claimant saw Dr. Prevo.  The claimant reported he was 100 percent better and denies any pain.  Upon examination Dr. Prevo stated the claimant had good range of motion about the shoulder.  His assessment was “Scapula fracture, doing well.”  He released him to return to work and to prn [as needed] for follow up.  (Ex. 3, pp. 33-34) 

The claimant testified he was told by Tony Renfro that he could not work with restrictions.  Mr. Renfro confirmed this policy in his testimony.  Mr. Renfro testified the claimant’s position was a temporary position.  The claimant was not rehired or reinstated to his job with the employer.
The claimant worked for DAV, a thrift store, picking up donations on May 19, 20, and 22, 2008.  (Ex. F, p. 17; Ex I, p. 12)  The claimant discovered he could not lift furniture without pain.  The claimant called Dr. Prevo’s office for an appointment and was directed to ask the workers’ compensation the insurance carrier for permission.  The carrier informed the claimant that his shoulder pain was not  the result of the work injury and refused to authorize additional medical treatment with Dr. Prevo.

 
Claimant’s attorney referred him to Jacqueline Stoken, D.O., board certified in rehabilitation medicine for an independent medical evaluation.  (Ex 1, pp. 0-12)  She issued a report in August 2009.  Her impression was “1. Status post injury on 3/20/08 with right scapular fracture, rotator cuff tear and right shoulder bursitis.  2.Chronic right shoulder pain.”  She related the above diagnoses to the March 20, 2008, injury.  She also recommended lifting limitations of avoiding lifting above the shoulder and lifting more than 20 pounds on a frequent basis.  She found the claimant had an 8 percent injury to the body as a whole.  (Ex. 1, p. 4)  She did not provide a date for MMI. 

The claimant saw Dr. Prevo on May 12, 2009.  Dr. Prevo provided a shot of Depo-Medro on that day.  He stated “He still shows limited range of motion and some tenderness in that acromioclavicular joint. . . . This may be a natural progression or an aggravation by some other underlying injury or event other than that of March 20, 2008.”   (Ex. 3, p. 39)  Dr Prevo wrote a letter to the defendant’s attorney on May 19, 2009.  He stated the claimant was at MMI by May 15, 2008.  Dr. Prevo stated he reviewed a MRI of May 8, 2009.  He noted minimal bursitis along with degenerative tears of the anterior and posterior glenoid labral structures with osteophyte formation.  (Ex. 3, p. 40)  He did not believe the claimant had a ratable impairment relative to the fractured scapular fracture.  (Ex. 3, p. 41) 

The claimant received care at Broadlawns Medical center in January 2009 for pain in his right shoulder.  (Ex. 5, pp. 49-53)  The diagnosis was “Adhesive Capsulitis of the shoulder s/p [status post] scapula fracture.”  (Ex. 5, p. 53)  He received conservative care including physical therapy.

The defendants made a determination after the claimant requested and obtained a full release from Dr. Prevo on May 15, 2008, the claimant was no longer entitled to healing period or temporary total disability.  They provided notice to the claimant and continued benefits for 30 days and then stopped benefits.  They are claiming a credit of 4.143 weeks for these payments.  The claimant’s first check for temporary benefits was sent on April 4, 2008.  The records indicate the claimant was sent payments weekly from April 4, 2008 through June 12, 2008.  The June 12 payment included 2 additional days.  (Ex. D, p. 1)  The record does not show that claimant received payments from March 20 through March 26, 2008, even though he was unable to work for more than 14 days.

Additional findings of fact as pertaining to the conclusions of law may be set forth below.

CONCLUSIONS OF LAW
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
The claimant fell and injured his right shoulder.  The record is clear the claimant consistently wanted to have his restrictions removed so he could go back to work.  He asked the doctor at Mercy Hospital within a few day of his injury to have his restrictions lifted.  He was not feeling pain in his shoulder in by May 15, 2008, and asked for a release to return to work, which Dr. Prevo gave him.  Dr. Prevo also told him he was to return “prn.”  When the claimant tried to return to Dr. Prevo within a week of May 15 he was denied care.  The insurance company made a determination that the claimant’s complaints of pain on or about May 22 was not connected to his work injury of March 20, 2008.

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Dr. Prevo examined the claimant in May 2009, provided treatment and opined that the claimant’s right shoulder pain was not as a result of his March 20, 2008 injury. Dr. Stoken opined the claimant’s right should problems were related to his work injury. 

The claimant was consistent in trying to have his restrictions removed.  He was in no pain, after not working for over a month when he saw Dr. Prevo on March 15, 2008. He testified his work at the DAV did not cause a new injury, but pain was present when he tried to lift furniture.  There is no convincing evidence in the record that the claimant sustained a new injury when he worked for DAV or when he worked for Richard Joseph and Company.  Nor is there evidence that he sustained a new injury outside of a work setting.  While Dr. Prevo noted the claimant’s shoulder looked degenerative and not as a result of his work injury I do not find his opinion convincing.

Dr. Stoken’s exam was more thorough than Dr Prevo.  The report from Broadlawns stated the claimant had “Adhesive Capsulitis of the shoulder  s/p [status post] scapula fracture.”  This exam was not done specifically for workers’ compensation but for treatment.  It is consistent with the claimant’s medical history.  I find that the claimant does have a permanent injury due to his March 20, 2008, work injury.
In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

Even assuming the claimant has lost his CDL, I do not find he has shown he is an odd-lot employee.  The claimant testified he has made some applications around his home for work and has used IWD to help him find a job.  The claimant did not produce evidence that the reason he has not been able to find work is as a result of his physical limitations, as opposed as to the overall job market.  The claimant testified he could probably work in a service station.  While the claimant was unable to perform manual labor when he went to work in Boston after his injury, he did perform the duties as a safety director on a construction site.  There was no evidence produced by the claimant that the safety director job was not valid work, that it was in anyway a subsidized or a protected job because of his relationship with his cousin.  While the claimant’s access to the labor market is limited due to his injury -  lifting limitation, education and skills, I do not find the claimant has made a prima facie case of being an odd-lot employee.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has a limited education.  He has been able to obtain and hold onto work with his 9th grade education.  He is limited in 20 pounds above his head and to avoid repetitive lifting.  The claimant, based upon his physical limitations, is not able to do long haul truck driving.  Most physical work is currently precluded to the claimant. The claimant’s age and education background make substantial significant further education and retraining doubtful.  The claimant has not needed surgery.  He was able to work as a safety director for a period of time after his injury.  Considering the above factors I find the claimant has a 45 percent industrial disability entitling him to 225 weeks of benefits.

The claimant was at MMI as of May 15, 2008, and permanent partial benefits shall commence on May 16, 2008.

The next issue is payment of medical expenses. 
An employer waives the right to choose the care and loses any subsequent lack of authorization defense by either abandoning care or denying liability for the worker’s medical problem.  Where an alternate care proceeding was not initiated under Iowa Code section 85.27(4) and rule 876 IAC 4.48, the reasonable cost of subsequent care chosen by the injured worker, following the employer’s abandonment of care or a failure to assume liability for the condition sought to be treated, may be reimbursed upon a showing that the care was reasonable and necessary treatment of the work injury.  When there has been no abandonment of care and liability is admitted, an injured worker may be reimbursed for unauthorized care without initiating an alternate care proceeding upon a showing that the unauthorized care was successful and beneficial toward improving the employee’s condition in a way that benefited the employer as well as the employee.  Haack v. Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002)  See also Schemmel  v. City of Dubuque, File No. 5015707, (App July 3, 2007). 
The claimant submitted an itemized listing of medical expenses in Exhibit 6, page 56. The defendants during the hearing admitted liability for Dr. Prevo’s bill.  The defendants are responsible for the all of the charges listed on Exhibit 6 and shall reimburse the claimant directly any monies he paid out of his own funds.

Credits for excess payments. If an employee is paid weekly compensation benefits for temporary total disability under section 85.33, subsection 1, for a healing period under section 85.34, subsection 1, or for temporary partial disability under section 85.33, subsection 2, in excess of that required by this chapter and chapters 85A, 85B, and 86, the excess shall be credited against the liability of the employer for permanent partial disability under section 85.45, subsection 2, provided that the employer or the employer's representative has acted in good faith in determining and notifying an employee when the temporary total disability, healing period, or temporary partial disability benefits are terminated.


As found above defendants are liable for healing period benefits for March 21 through May 15, 2008.  The defendants are entitled to a credit of the benefits paid after May 15, 2008, against the award of permanent partial disability.
The next issue is penalty benefits.  

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 
Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  
It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer's liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 
An employer's bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was "fairly debatable."  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  
If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer's past record of penalties.  Robbennolt, 555 N.W.2d at 238.
The employer never disputed the claimant had a fall at work, was injured, had restrictions and could not work, until May 15, 2008. The injury was on March 20, 2008 and the first check was issued by the defendants was on April 4, 2008 –15 days after the injury. The defendants did not offer an excuse for this delay in payment. Iowa Code section 85.30 requires commencement of benefits within 11 days. The record submitted by the defendants does not show that the claimant was paid for March 21 through March 26. After the claimant was unable to work for 14 days the defendant was required to pay for the first three days of injury. The delay in and starting payments and failure to pay the March 21, 22, 23, 24, 25, and 26 are without reasonable excuse.  The claimant is entitled to a penalty of $285.00.  [Delayed payment– $286.33 x 50% = $143.16 and 6 days of missing payments -  $286.33 x .875%= $250.53 X 50%= $125.26.  $143.16 + $125.26= $286.43]  The defendants reasonably relied upon the opinion of Dr. Prevo for stopping payments after May 15, 2008.  No penalty is awarded for any time other detailed above.

ORDER

THEREFORE, IT IS ORDERED: 
The defendant shall pay claimant permanent partial disability benefits commencing on May 16, 2008 at the weekly rate of two hundred eighty-six and 33/100 dollars ($286.33) for two hundred twenty-five (225) weeks beginning May 16, 2008.

The defendant shall pay claimant healing period benefits commencing on March 21, 2009 through May 15, 2008 at the weekly rate of two hundred eighty-six and 33/100 dollars ($286.33).

The defendant shall pay the cost of the claimant’s medical expenses.  The defendant is responsible for the costs incurred by the claimant, expenses identified in Exhibit 6, and shall reimburse the claimant directly any money he paid out of pocket.  
The defendant shall be entitled to a credit for the payments made after May 15, 2008; May 16, 2008 through June 13, 2008. 

Accrued benefits shall be paid in a lump sum.
That the defendant shall pay interest on the award of benefits as provided by law.
The defendants shall pay a penalty of two hundred eighty-five and 00/100 dollars ($285.00).
That defendant shall pay costs of this proceeding pursuant to rule 876 IAC 4.33.
That defendant shall file further reports as required by this agency.

Signed and filed this ___11th___ day of December, 2009.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Tonya A Oetken

Attorney at Law
317 Sixth Ave., Ste. 1400
Des Moines, IA 50309
toetken@mchsi.com
John P. Dougherty

Attorney at Law 

4090 Westown Pkwy Suite E

West Des Moines  IA  50266-6760
johndougherty3@me.com
JFE/dll

10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


