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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

KEITH ANDERSEN,
  :



  :


Claimant,
  :                  File No. 1228704



  :

vs.

  :                    ARBITRATION



  :

SWIFT CONTRACTORS, INC.,
  :                       DECISION



  :


Employer,
  :



  :

and

  :



  :

MILWAUKEE INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


Keith Andersen filed a petition in arbitration seeking workers’ compensation benefits as a result of an injury he sustained on October 5, 1998, which arose out of and in the course of his employment.  The case was heard and fully submitted in Sioux City, Iowa on May 21, 2001.  The evidence in the case consists of the testimony of claimant, joint exhibits 1 through 4 and defendants’ exhibit A.

ISSUES


The parties presented the following issues for resolution in the case:

1. The extent of claimant’s industrial disability and whether claimant is permanently and totally disabled; and,

2. Whether medical expenses set forth in joint exhibit four, including an independent medical evaluation, are to be paid by defendants and whether the medical expenses were for a treatment that was reasonable and necessary and whether the fees or prices charged by providers were fair and reasonable.

It was stipulated at the time of the injury, claimant’s gross earnings were $418.00 per week, he was married and entitled to three exemptions.  Based on this information, claimant’s correct weekly rate of compensation is $281.00.  Prior to hearing it was also stipulated claimant was paid 75.286 weeks of permanent partial disability benefits at the above stated rate and that the commencement date for any permanent partial disability benefits awarded by this decision will be December 8, 1999.

FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony of the witness and considered the evidence in the record finds that:


Keith Andersen, claimant, was born on June 8, 1961, making him 39 years old at the time of the hearing.  Claimant left school after the first semester of his eleventh grade but he obtained a GED in 1981.


Claimant’s prior employment history is set forth in joint exhibit one, page 3 and reflects that claimant did primarily general labor work, carpentry, mechanical work as well as being a block and brick tender.  Claimant was also employed in a packinghouse.  Claimant’s prior employment involved heavy physical labor.


Claimant began working for Swift Contractors, Inc., defendant employer, in 1997 as a carpenter and laborer.  


On October 5, 1998, claimant was working on scaffolding for the employer and fell from that scaffolding a few feet onto a pole, which perforated his jeans and entered his rectum.  Claimant was transported immediately to the hospital where he came under the care of Michael L. Wolpert, M.D.  Dr. Wolpert performed an exploratory laparotomy with a diverting loop colostomy on October 5, 1998.  (Joint Exhibit 3, page 5)  Claimant was released from the hospital shortly thereafter, but reentered the hospital on October 15, 1998 after experiencing an acute onset of severe abdominal pain with vomiting.  It was determined that claimant had a bowel obstruction and Dr. Wolpert eventually performed surgery to alleviate this obstruction on October 29, 1998.  (Jt. Ex. 3, p. 54)


On December 13, 1998, Dr. Wolpert performed a procedure to take down the colostomy but in so doing found significant adhesions in the area where surgery had been performed and also found claimant’s small bowel to be distended and nearly obstructed at one or two points.  (Jt. Ex. 3, p. 76)  Claimant has had subsequent dilations of his lower bowel by Michael V. Persaud, D.O., on January 7, 1999 and March 31, 1999.  (Jt. Ex. 3, pp. 93 & 98)


Claimant testified that Dr. Wolpert eventually released him to work with a 20 pounds lifting restriction and when he took this to defendant employer, he was told he would not be allowed to work until this restriction was removed.  In fact, claimant has not worked for any employer after the injury nor has he looked for work.  Claimant testified he has not done so because he does not feel well enough to apply for work.


On April 20, 1999, Dr. Wolpert recorded claimant stating he was unable to do any type of heavy work becoming fatigued after one-half hour.  Dr. Wolpert advised claimant that he was out of shape and that he needed to start exercising to increase his tolerance.  After advising claimant to return to work a few hours a day, Dr. Wolpert noted the following:  “He is very hesitant to do so”.  (Jt. Ex. 3, p. 115)


On May 27, 1999, Dr. Wolpert opined that in addition to claimant’s physical problems he believed claimant also had emotional instability and that he had discussed with claimant’s family doctor, Mike Jung, M.D., that claimant might consider a different job.  (Jt. Ex. 3, p. 116)  Dr. Wolpert made a similar statement on August 5, 1999, noting that claimant was depressed, unable to work and that he advised claimant he should seek a job change.  (Jt. Ex. 3, p. 116)


Claimant testified that since the injury he has had continued problems with heart burn and nausea as well intermittent problems with bowel movements which causes him at times going two or three days without a bowel movement which then increases his other symptoms.  Claimant has been placed on stool softeners and advised to use them regularly which claimant has attempted to do although there was occasion where he was either incarcerated or he was not able to use the medication because of an ongoing divorce he has with his wife.


Dr. Wolpert, on December 6, 1999 after seeing claimant, found claimant to look quite good for the first time in several months with Dr. Wolpert also recording claimant was not opposed to returning to work without restrictions.  At hearing claimant testified that he denies saying this to Dr. Wolpert.  However, in November 1999, claimant had fallen from a stepladder while he was retrieving Christmas decorations in his garage, which had resulted him in developing a hairline fracture of his right hip.  Dr. Wolpert, on December 6, 1999, noted that the full duty work release without restrictions would be pending the healing of claimant’s pelvis.  (Jt. Ex. 3, p. 117)


On December 13, 1999, Dr. Wolpert again strongly advised claimant to return to work full duty without restrictions, and that claimant was agreeable to this but Dr. Wolpert indicated that because claimant had not worked for several months he may be unable to perform his duties he carried out prior to his fall.  (Jt. Ex. 3, p. 123)


Claimant had an appointment with Dr. Wolpert on November 18, 2000 but left before seeing Dr. Wolpert.  Claimant testified that he became ill while waiting for Dr. Wolpert and decided that he had to leave Dr. Wolpert’s office.  This is one of the medical expenses that claimant is requesting defendants pay, which is part of the record in joint exhibit four.


In a letter to claimant’s attorney on January 12, 2001, Dr. Wolpert noted that claimant was susceptible to future bowel obstructions as well as possible prostatitis due to the injury and the subsequent surgical procedures that were performed which caused adhesions to form in those areas.  He also indicated claimant psychologically may be limited in that claimant now has a fear of falling or re-injuring himself.  Dr. Wolpert also stated that if claimant would take the prescribed stool softeners this would relieve a lot of his abdominal and constipation problems and therefore claimant would not have permanent disability as a result.  (Jt. Ex. 3, pp. 124-126)  In a letter to a defense attorney, dated January 15, 2001, Dr. Wolpert stated claimant was physically capable of working however emotionally he stated claimant had tremendous problems.  (Jt. Ex. 3, p. 128)


Dr. Wolpert as well as Dr. Jung did not offer disability ratings as they indicated that they were not qualified to give such ratings.  Claimant was seen by Douglas W. Martin, M.D., on August 23, 2000 at the request of his then attorney for an independent medical evaluation.  Dr. Martin opined, pursuant to the AMA Guides, claimant had a 30 percent whole person impairment as a result of the injury and he did not believe claimant would be able to return to construction work because of the continuing incapacitating abdominal discomfort claimant was suffering from.  He also found it unlikely claimant would be able to lift more than 15 to 20 pounds.  (Jt. Ex. 3, pp. 139-141) 


Claimant was seen by D. M. Gammel, M.D., for another independent medical evaluation on December 7, 2000 at the request of his present attorney.  Dr. Gammel, besides finding the previous conditions that other physicians had reported, found claimant to have a decrease in the range of motion of his lumbar spine which he related to the impaling injury that is the subject of this case.  Accordingly, along with a permanent functional impairment of 30 percent for claimant’s abdominal and colon injuries he also opined a five percent impairment for a lumbar spine injury.  (Jt. Ex. 3, p. 149)  Dr. Gammel limited claimant to sitting two hours at one time, standing one hour at one time and walking one-half hour at one time.  He noted claimant could sit a total of eight hours a day, stand four hours a day and walk two hours a day.  He determined claimant could lift occasionally 5 to 35 pounds and that he should not lift anything above 35 pounds.  He also determined that claimant would not be to tolerate working an eight-hour work day and would more likely be able to work four hours a day.  (Jt. Ex. 3, pp. 153-154)


Claimant was seen by Sandra Trudeau, vocational rehabilitation consultant, on February 1, 2001 and she issued a report which is part of the record in joint exhibit 3 beginning at page 157.  Based on school records she had available to her, it indicated that claimant’s IQ was between 80 and 86 and that claimant’s grade point average in the tenth grade was 1.667.  (Jt. Ex. 3, p. 158)  Based on Dr. Gammel’s and Dr. Martin’s restrictions she found claimant limited to unskilled sedentary work in which he would have to be able to alternate sitting and standing.  She found claimant’s transferable skills not to allow for sedentary or light work, semi-skilled or skilled and that with those limitations she opined claimant’s sustained a loss of access of employment of approximately 48 percent.  She also found that with claimant being limited to working four hours per day by Dr. Gammel that this would increase significantly claimant’s loss of access to employment.  (Jt. Ex. 3, p. 160)


Claimant testified that due to his continuing abdominal problems, and his fear of heights, he cannot do any of his prior work and he cannot do the diesel mechanic work he used to do because of lifting restrictions.  Claimant also does not believe he can work more than two hours a day as he finds now that walking short distances or doing any light house work easily fatigues him.

REASONINGS AND CONCLUSIONS OF LAW


The first issue to be determined is the extent of claimant’s industrial disability.


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).


A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 29, 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. 1982).


Since sustaining the injury in this case, claimant has continued to suffer from complications that arose out of that injury and the subsequent surgeries that had to be performed.  Dr. Wolpert has indicated that claimant will continue to have bowel obstructions and adhesions as a result of this injury.  Although Dr. Wolpert has indicated claimant will be able to return to work on some occasions there are other indications by Dr. Wolpert that claimant should seek some other type of job training as it relates to the emotional aspect that has arisen from this injury.  Dr. Martin and Dr. Gammel have both offered opinions that claimant is restricted from doing any type of heavy work that claimant previously performed.  Ms. Trudeau has indicated that claimant has few if any transferable skills into light or sedentary type of work and restriction by Dr. Martin of claimant not working more than four hours per day further restricts claimant’s access to potential employment.  Although, claimant did receive a GED he does have a low end of normal IQ.  The evidence therefore does not suggest any particular jobs claimant is currently capable of performing within the restrictions that have been imposed nor does the record reflect the probability of success on the part of claimant would be high in his attempts to becoming employed.  Therefore, it is concluded that there is no reasonable likelihood that claimant can become employed in the competitive employment setting in any well known branch of labor market without accommodations and that therefore he is permanently and totally disabled from gainful competitive employment.  Claimant is entitled to benefits under the provisions of Iowa Code section 85.34(3).


The next issue to be resolved is whether defendants are responsible for the payment of medical expenses set forth in joint exhibit four.  One of those expenses is for the office visit charged by Dr. Wolpert on November 18, 2000 when claimant did not actually see Dr. Wolpert.  Claimant has offered a satisfactory explanation for why he left the doctor’s office on that occasion and therefore defendants will be responsible for the payment of that expense.  The other expense listed therein is the expense for the report by Sandra Trudeau.  However, this was a vocational rehabilitation evaluation report and does not fall within the definition of a medical expense as set forth in Iowa Code section 85.27.  Therefore, this is an expense that defendants will not be responsible for paying as a medical expense.  The last issue is whether the independent medical evaluation by Dr. Gammel should be paid by defendants pursuant to Iowa Code section 85.39.  Claimant already had an independent medical evaluation by another physician at the request of his then attorney.  Therefore, it is concluded that defendants will not be responsible for paying for the examination conducted by Dr. Gammel.

ORDER


THEREFORE, IT IS ORDERED:


That defendants shall pay claimant permanent total disability benefits at the stipulated rate of two hundred eight-one and no/100 dollars ($281.00) for the period of his disability, commencing on October 5, 1998.


That defendants shall receive credit for benefits previously paid.


That defendants shall pay interest as provided by Iowa Code section 85.30.


That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.


That defendants shall pay the medical expense set forth in this decision.


That defendants shall file claim activity reports as requested by the agency.


Signed and filed this ____ day of June, 2001.








_____________________________________






  STEVEN C. BEASLEY





DEPUTY WORKERS’ COMPENSATION






    COMMISSIONER
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