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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SCOTTY MONTGOMERY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5031234
ALTER SCRAP PROCESSING,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

HARTFORD FIRE INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Scott Montgomery, has filed a petition in arbitration and seeks workers’ compensation benefits from Alter Scrap Processing, employer, and Hartford Fire Insurance, insurance carrier, defendants.

Deputy workers’ compensation commissioner, Stan McElderry, in Davenport, Iowa, heard this matter on September 30, 2010.

ISSUES

The parties have submitted the following issues for determination:

1. The extent of loss of use from the October 8, 2009 injury which arose out of and in the course of employment; and
2. Independent medical evaluation (IME) pursuant to Iowa Code section 85.39.

FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

The claimant was 37 years of age on the date of hearing.  He is not a high school graduate and does not have a GED.

The claimant began employment as a laborer with Alter Scrap on October 15, 2007.  On October 8, 2009, an approximately 1,600 pound roll of aluminum rolled over the claimant’s left leg at Alter causing severe crushing injuries to the left leg.  Per stipulations of the parties the injury arose out of in the course of employment and is currently limited to the left leg, a scheduled member.

Following an extensive series of treatment including insertion of a metal rod to replace and stabilize the remaining portions of the left tibial and fibular shafts the claimant was released to return to work, but without formal restrictions.  The claimant was returned to a custodial position with Alter.  Timothy Millea, M.D., who performed the surgery herein, has opined that the claimant suffered a 14 percent impairment of the left lower extremity from the left leg injury.  (Exhibit L, page 70)

Marc E. Hines, M.D., performed an IME of the claimant at claimant’s counsel’s request.  (Ex. 6)  Dr. Hines charged $1,462.50 for the IME.  (Ex. 6, p. 71)  Dr. Hines opined that the claimant had 19 percent body as a whole impairment from the October 8, 2009 injury.  (Ex. 6, pp. 72-73)  However, Dr. Hines included depression and gait derangement in his rating when those conditions were excluded from consideration herein by a stipulation of the parties.  What portion of Dr. Hines’ rating goes only to the scheduled left leg injury cannot be determined from his report.  Therefore, the rating of treating surgeon Dr. Millea of 14 percent will be accepted.  Dr. Hines charged $1,462.50 for his report.
The parties stipulated that the claimant’s gross earnings were $408.70 for the October 8, 2009 injury, and that he was single, and entitled to two exemptions.  The claimant’s weekly rate of compensation therefore is $280.14 for this injury.  The parties stipulated that the commencement date for any award of permanent partial disability is July 2, 2010.

REASONING AND CONCLUSIONS OF LAW

The next issue is the extent of the claimant’s entitlement to permanent partial disability for the injury of January 14, 2009.

Where an injury is limited to scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66-year-old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

The legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598.

I found that the claimant suffered a 14 percent permanent loss of use of his left lower extremity due to the October 8, 2009 injury.  Based on such a finding, the claimant is entitled to 30.8 weeks of permanent partial disability benefits under Iowa Code section 85.34(2)(o), which is 14 percent of 220 weeks, the maximum allowable weeks of disability for an injury to the leg in that subsection.

Next is the issue of IME.

Iowa Code section 85.39 evaluation.
Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants’ liability for claimant’s injury need not ultimately be established before defendants are obligated to reimburse claimant for an independent medical examination.
The claimant chose to get a rating from Dr. Hines and he charged $1,462.50 for the rating.  Defendants shall pay/reimburse the IME fee as appropriate.
ORDER

THEREFORE IT IS ORDERED:
That the defendant employer and insurer pay claimant thirty point eight (30.8) weeks of permanent partial disability at the weekly rate of two hundred eighty and 14/100 dollars ($280.14) commencing July 13, 2010.
Defendants shall pay/reimburse the one thousand four hundred sixty-two and 50/100 dollars ($1,462.50) IME fee.

Defendants shall receive credit for all benefits previously paid..
Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

Costs are taxed to the defendants pursuant to rule 876 IAC 4.33.
Signed and filed this _____30th_____ day of November, 2010.
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Copies To:

James P. Hoffman
Attorney at Law

PO Box 1087

Keokuk, IA  52632-1087

jamesphoffman@aol.com
Troy Howell

Attorney at Law

220 N. Main St., Ste. 600

Davenport, IA  52801-1906

thowell@l-wlaw.com
SRM/srs

   STAN MCELDERRY�             DEPUTY WORKERS’�  COMPENSATION COMMISSIONER








4 IF  = 5 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


