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STATEMENT OF THE CASE

These are proceedings in arbitration that claimant, Joseph P. Kramer, has brought against his employer, R. L. Craft Roofing Co., (R. L. Craft) and its insurance carrier, CNA Insurance Company, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury sustained on September 30, 1999 and an injury allegedly sustained on May 12, 2000; and against his subsequent employer, Academy Roofing Company, and its insurance carrier, CNA Insurance Company, to recover benefits as a result of an injury sustained on August 3, 2001 .  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on March 18, 2004.  At the close of testimony, an extended recess was taken in order to allow for completion of medical and vocational discovery.  The matter was considered fully submitted on May 2, 2004.  The record consists of the testimony of claimant and of Jim Reischl as well as of joint exhibits 1 through 34.  Exhibit 34 is the April 29, 2004 vocational report of Connie S. Oppedal.  Briefs as submitted were reviewed. 

ISSUES

The stipulations of the parties contained within the hearing reports filed at the time of hearing are accepted and incorporated into this decision by reference to the reports.  Pursuant to those stipulations, claimant was married, and entitled to two exemptions on September 30, 1999 and on August 3, 2001.  Gross weekly earnings were $1,312.64 for the September 30, 1999 date of injury, resulting in a weekly rate of compensation of $752.24.  Gross weekly earnings were $1,154.00 for the August 3, 2001 date of injury, resulting in a weekly rate of compensation of $684.21.  The parties did not submit a hearing report as to the May 12, 2000 alleged injury. 

The issues to be resolved as to the September 30, 1999 injury are:

1. Whether a causal relationship exists between the injury and either claimed temporary or claimed permanent disability or both;

2. Whether claimant is entitled to temporary total disability benefits or healing period benefits from March 29, 2003 through June 9, 2003 and from February 13, 2004 as a running award;

3. Extent of claimant's entitlement to permanent disability benefits, if any, including the question of whether claimant is totally disabled either under traditional rules of law or under the odd‑lot doctrine;

4. The commencement date for permanent disability benefits and the day on which interest on any permanent partial disability award should commence; and

5. Whether claimant is entitled to payment of medical expenses as expenses causally related to the work injury.

These issues also remain for resolution as to the August 3, 2001 date of injury. Additional issues as regards that date of injury are:

6. Whether claimant is entitled to medical care with Dr. Scott Wilson or another physician for treatment of his photosensitivity; and

7. Apportionment of claimed disability as between the various dates of injury and the different employers. 

As the parties did not submit a hearing report as regards the May 12, 2000 injury, all matters including whether claimant received a cumulative injury that arose of in the course of his employment on that date will be considered as at issue. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant's credibility is at issue in this matter.  Claimant was not a credible witness in his own behalf.  Clearly claimant has a great interest in being compensated on account of his motor vehicle crashes.  That interest appears to be a motivating factor in his symptomatology and apparently has impacted on his willingness to provide physicians with a full and factually accurate medical history.  Additionally, the undersigned observed that despite his multiple complaints of serious and debilitating pain, claimant appeared to be quite comfortable throughout a prolonged hearing.  He sat quite casually and with great ease for several hours, did not appear to need to move about, and did not otherwise display pain behaviors such as the undersigned has observed among claimants during her almost 21 years of presiding at workers' compensation contested case proceedings.

Claimant is a 53‑year‑old high school graduate.  He has past work experience in farming and landscaping.  He began working for the employer, R. L. Craft, in 1988 as a general laborer in its commercial roofing business.  As of September 30, 1999, claimant had become the company's on‑the‑job roofing supervisor.  He routinely drove to job locations throughout Iowa.  His primary duty was to supervise overall site operations.  On occasion, he would need to fill in for absent crew leaders and do more actual roofing, however.

Claimant and his spouse live on an acreage.  Claimant raises exotic animals, including bighorn sheep, ostriches, elk, peacocks, pheasants, wild pigs, emus and scica deer.  He had approximately 70 animals at the time of hearing and acknowledged he had had somewhere between 60 and 80 animals in February 2002.  The claimant testified that his spouse primarily does the chores involved in this activity.  Claimant's spouse works full-time.  Likewise, claimant reported that friends routinely and gratuitously assist in these activities.  In the undersigned’s experience, that type of routine and gratuitous assistance is highly unusual on a sustained basis.  

On September 30, 1999, claimant was driving his pickup on a country road.  An elderly gentleman ran a stop sign and hit the driver side dual wheels of the pickup.  Claimant reported that he was bounced about in the vehicle.  The vehicle crash was unwitnessed and it was not reported to law enforcement.  Claimant and the other driver did exchange insurance information, however.  Claimant reported that he started to get a headache and notice that his neck was swollen.  Claimant did not immediately seek medical care.  He traveled to the job site and then returned home.

Claimant saw his family physician, Romaine L. Bendixen, M.D., the following day and complained of headache and backache.  Dr. Bendixen noted that claimant had no known significant injury.  She diagnosed claimant with muscle tears and secondary myositis of the trapezeii/posterior cervical musculature from a motor vehicle accident. 

Claimant has relevant medical history prior to September 30, 1999.  In November 1992, Dr. Bendixen had diagnosed claimant with a work-related acute tear of the right trapezius muscle with myositis and secondary spasm as well as with an acute cervical strain.  In April 1993, Dr. Bendixen diagnosed claimant with inflammation of the left sacroiliac joint and probable left lumbar strain.  In June 1993, she noted that claimant had acute inflammation of the right ankle, the exact etiology of which was not known, although she suspected early osteoarthritis combined with some ligamentous strain injury.  In July 1993, Dr. Bendixen noted that claimant had a two-month history of increasing problems with stiffness and soreness in multiple joints and muscles, especially his knees, hips and fingers.  Claimant also then was noticing increasing problems with a lack of energy and fatigue. (Exhibit 2-a, pages1-4)

In August 1994, claimant reported injuring his upper back while tossing insulation.  He had persistent pain around the right trapezius, right shoulder and had radiation of pain into the right side of his neck.  Claimant had difficulty turning his head to the right and had marked tenderness over the superior border of the right trapezius muscle and extending into the right intrascapular area.  Dr. Bendixen once again diagnosed claimant with a work-related muscle tear, myositis and spasm of the right trapezius muscle.  (Ex. 2-a, p. 4)

On September 5, 1995, Dr. Bendixen noted that claimant had had recurring episodes of myositis, spasm and osteoarthritis for several years.  She reported that claimant then had increasing problems with discomfort in his neck, back, shoulders and left hip that claimant related to sledgehammer use.  Claimant was remarkably tender over the superior borders of the trapezeii, over the posterior of cervical musculature and over the anterior surface of both shoulders.  Dr. Bendixen’s impression was of flared up osteoarthritis and fibromyositis.  (Ex. 2-a, p. 5) 

On November 27, 1995, claimant complained to Dr. Bendixen of having pain in his shoulder since he had hit deer while driving a company vehicle several weeks earlier. Claimant also reported a flared-up arthritic discomfort in his hip and lumbosacral spine.  Dr. Bendixen noted that claimant's osteoarthritis had been a multi-year problem.  Claimant had marked tenderness of the superior border of the left trapezius muscle, tenderness anteriorly over the left shoulder joint and tenderness over the left clavicle manubrial joint. Dr. Bendixen diagnosed claimant with a flare-up of osteoarthritis in the left shoulder, hips and lumbosacral spine, all of which she considered work-related. (Ex. 2-a, p. 5) 

On February 1, 1996, Dr. Bendixen noted that claimant had recurring back pain, mainly in the mid to lower thoracic area.  Claimant then had a considerable amount of spasm and tenderness in the mid lumbar paravertebral musculature.  (Ex. 2-a, p. 6)

On March 25, 1996, Dr. Bendixen noted that claimant continued to have neck and back discomfort and that on examination, he had considerable muscle tenderness and spasm of the posterior cervical musculature in the left trapezius. (Ex. 2-a, p. 6)

On December 2, 1996, claimant complained to Dr. Bendixen of discomfort in both hips and both shoulders which claimant related to having done very heavy labor on a roof about two weeks earlier.  Dr. Bendixen noted that claimant was moderately tender anteriorly over both shoulders and that he had very little strength to keep his arms elevated without undue discomfort.  She diagnosed claimant with a flare-up of osteoarthritis in both shoulder joints and hip joints.  (Ex 2-a, p. 8) 

On October 9, 1998, claimant reported to Dr. Bendixen that he had had immediate onset of pain in the lateral aspect of his mid left thorax and left scapular area as he was helping to load a skid loader that morning. (Ex. 2-a, p. 9)

Dr. Bendixen was also treating claimant to for hypertension and cardiac problems during this time.  Claimant had open-heart surgery in January 1999.  He was then off work until mid April 1999.  He then returned to work with restrictions as regards driving and lifting. 

On June 8, 1999, claimant visited Dr. Bendixen and complained of discomfort over the medial aspect of the left thigh that extended along the medial left knee inferior to the left patella.  Claimant had no specific onset of these symptoms but the advised Dr. Bendixen that claimant did a lot of "ladder work" and crawling in enclosed spaces.  (Ex. 2-a, p. 9)

As of September 17, 1999, claimant had been evaluated for episodes of chest discomfort that his cardiologist had determined were not heart related. (Ex. 2-a, p. 11) 

On October 15, 1999, claimant saw Dr. Bendixen and complained of having had left frontal/maxillary "pressure" with vertigo for several days. (Ex. 2-a, p. 12) 

On November 5, 1999, claimant reported having continuing neck discomfort and recurring headaches.  On examination, claimant was tender over the dorsal processes of C 4 through 7 with tenderness and spasm of the trapezeii/posterior cervical musculature.  Dr. Bendixen diagnosed him as having an incompletely resolved cervical strain as a result of the September 30, 1999 motor vehicle crash as well as contraction headaches secondary to his cervical strain.  (Ex. 2-a, p. 13)

On December 1, 1999, claimant advised Dr. Bendixen that he was having discomfort over the medial aspect of the left thigh and the proximal left leg.  Claimant continued to complain of neck discomfort, mainly on the right side.  (Ex. 2-a, pp. 12-13) 

Claimant next saw Dr. Bendixen on March 9, 2000.  He then complained of two weeks of recurring neck discomfort, recurring muscle contraction headaches, left trapezius discomfort, left shoulder discomfort and numbness in his left fourth and fifth fingers.  Dr. Bendixen diagnosed claimant with a recurrence of muscle contraction headaches related to his motor vehicle accident of September 1999 and with myositis of his trapezeii and cervical musculature. (Ex. 2-a, pp. 14-15) 

On April 10, 2000, claimant complained to Dr. Bendixen of left hip pain that claimant stated started as he was twisting while unloading installation at work the previous day.  (Ex. 2-a, p. 15)

Claimant next saw Dr. Bendixen on June 9, 2000.  She then diagnosed him with a flare‑up of a cervical strain with myositis and spasm and with secondary muscular contraction headaches. (Ex. 2-a, p. 16)

Claimant also visited Dr. Bendixen on August 4, 2000; January 11, 2001; February 15, 2001; May 25, 2001 and July 16, 2001.  On these visits, claimant complained variously of recurring right cervical discomfort, right shoulder discomfort and headache.  Dr. Bendixen consistently related these complaints to the September 1999 motor vehicle accident.  (Ex. 2-a, pp. 16-19)  Notably, claimant advised Dr. Bendixen on May 25, 2001 that claimant's symptoms had been quiescent for several months but had flared up two weeks earlier after he held his two year-old granddaughter most of the day and after he had planted trees the previous weekend.  (Ex. 2-a, p. 19)

On December 6, 1999, James N. Reischl, a co-owner of R. L. Craft wrote to the insurance carrier’s third party administrator and stated that while the September 30, 1999 accident had done little damage to the company pickup, it had badly hurt claimant's neck.  He stated that claimant had not felt well at all since then, had had to go home early on a number of days and had not been nearly as productive even when at work.  (Ex. 30‑c, p. 1) 

On December 9, 1999, Mr. Reischl wrote to another claims adjuster reporting that after the accident, claimant's neck had swelled up like a balloon and that claimant had had unrelenting headaches since the incident.  Mr. Reischl felt that claimant should "get two million dollars for his pain and suffering and R. L. Craft should get the same for lost time." (Ex. 30‑d, p 1) 

Mr. Reischl testified on claimant's behalf at hearing.  Mr. Reischl’s direct examination testimony was consistent with his statements in the December 6 and December 9, 1999 letters.  On cross-examination Mr. Reischl acknowledged that he has known claimant since they were in high school together.  He also acknowledged that claimant had had neck pain prior to September 30, 1999 and that, throughout the years, claimant had always had pain for which he took medication. 

Mr. Reischl cannot fairly be characterized as either a disinterested or a credible witness.

Claimant voluntarily left his employment with R. L. Craft in June 2000.  He immediately began work for Academy Roofing Company.  Claimant testified that he left R. L. Craft because he could no longer withstand the long drives to roofing sites. While employed at Academy Roofing Company, claimant had a two-hour trip simply to arrive at Academy Roofing Company’s Des Moines area location.  He then had to drive from Des Moines to roofing sites in central Iowa.  Claimant continued this routine from May 2000 until August 3, 2001.  That fact is inconsistent with claimant's having left a local employer because he needed to drive less on account of the neck and shoulder discomfort and headache that he relates to the September 30, 1999 on‑the‑job motor vehicle crash. 

Claimant has filed a petition against Academy Roofing Company in which claimant alleges he sustained a cumulative injury consisting of a cervical spine injury, headaches, right arm pain, right sided head pain, neck pain and right shoulder pain on May 12, 2000.  The record presented does not support that claim.  

On September 20, 2000, claimant consulted about his neck complaints with Selden Spencer, M.D., a neurologist.  Claimant did not advise Dr. Spencer that claimant had had neck, cervical and shoulder pain prior to September 30, 1999.  

Dr. Spencer ordered an MRI of claimant's cervical spine, which MRI showed a small lateral protruding disc and compromise of the neural foramina at C 4 through C 6.  On October 27, 2000, Dr. Spencer opined that claimant's right neck and arm pain likely were secondary to C4 or C5 radiculopathy and muscular reaction.  (Ex. 5‑a, pp 1-2)  A subsequent MRI of January 18, 2002 was read as showing only minimal degenerative changes in the cervical spine. (Ex. 5‑f, p. 1)

In his deposition, Dr. Spencer causally related claimant's neck pain to his September 30, 1999 motor vehicle accident and opined that claimant had four to five percent permanent partial impairment under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 6)

Dr. Spencer referred claimant to a neurosurgeon identified only as Dr. Green.  He saw claimant on February 5, 2001.  Claimant once again denied having had right neck or arm pain prior to September 30, 1999.  Dr. Green diagnosed claimant with cervicalgia with a minimal radicular component.  (Ex. 8‑a, pp. 1-2)

Christian Ledet, M.D., a pain specialist, administered claimant epidural steroid injections at the C 5/6 interspace on February 14, 2001 and March 7, 2001.  He also administered claimant a myofascial trigger point injection on March 28, 2001.  Claimant did not advise Dr. Ledet that claimant had neck and cervical problems prior to September 30, 1999.  (Ex. 9)

On August 3, 2001, claimant had a motor vehicle crash when he hit a manhole cover while driving in the course of his employment with Academy Roofing Company.  Claimant attributes left eye problems, neck pain, right shoulder pain, low back pain and left leg pain to this incident. 

The City of Des Moines police officer that investigated claimant’s August 3, 2001 motor vehicle accident stated that claimant then reported he was "fine" and that she saw no evidence that claimant had been injured in the accident.  (Ex. 33)

Claimant visited the Mercy Hospital Emergency Department on August 3, 2001. He then complained of left eye throbbing and of head, neck and back pain.  He was diagnosed with neck and back strains and referred to ophthalmologist, George B. Clavenna, D.O., who claimant saw on August 9, 2001.  (Ex. 12‑b and c)  (Ex. 10)

Elizabeth Sergi, D.O., initially saw claimant on August 10, 2001.  She diagnosed him with right shoulder strain, hip pain, cervical spine pain and low back pain secondary to the August 3, 2001 motor vehicle accident.  Claimant did not advise Dr. Sergi of his musculoskeletal problems that preexisted September 30, 1999.  (Ex. 11‑a, p. 1)  A third MRI of the cervical spine was performed on September 12, 2001.  It was read as showing mild degenerative disc disease at multiple levels without frank disc herniation, spinal stenosis or nerve root impingement.  (Ex. 12-a, p. 2)

Kenneth L. Pollack, M.D. a pain specialist, initially saw claimant on November 8, 2001.  This doctor felt claimant had generalized soft tissue pain related to recurrent muscle spasms.  He treated claimant with epidural steroid injections, trigger point injections, a TENS units and medications.  On February 20, 2002, Dr. Pollack opined that claimant's chronic myofascial pain was detrimental to his overall condition and likely would limit claimant's ability to perform work-related duties.  (Ex. 14‑a and c)

On April 16, 2004, Dr. Pollack opined that claimant had not sustained a rotator cuff tear in his August 2001 motor vehicle accident given that claimant’s shoulder pain had resolved after Dr. Pollack had administered claimant a trigger point injection.  Dr. Pollack also opined that photosensitivity is not a side effect of Neurontin, a medication that doctor had prescribed for claimant.  This doctor further stated that use of Neurontin is not associated with elevated liver enzymes, as the liver does not metabolize Neurontin.  Additionally, Dr. Pollack has opined that while claimant has a mild small L4/5 disc bulge, that bulge is not related to his left lower extremity pain and is not related to the August 3, 2001 motor vehicle crash.  (Ex. 14‑e, pp 1-2)

Claimant continued to work for Academy Roofing Company after the August 3, 2001 accident.  He apparently did not lose any time from work because of the accident.  He appears to have performed his regular duties until Academy Roofing Company underwent a company-wide reorganization in December 2001.  Claimant's job was eliminated as part of the reorganization.  Claimant has not sought and has not obtained employment since then. 

Stephen E. Doran, M.D., a neurosurgeon, examined claimant on May 1, 2002.  Claimant gave this doctor a history of his motor vehicle crashes.  Claimant did not give the doctor a history of claimant's problems that preexisted the crashes.  Dr. Doran ‘s initial impression was that claimant had probable myofascial pain syndrome related to motor vehicle crashes.  The doctor did not believe that claimant was a surgical candidate.  (Ex. 15‑a, pp. 1-2)

Dr. Doran ordered an MRI of claimant's right shoulder.  The doctor subsequently diagnosed claimant with degenerative changes of the AC joint, mild degenerative changes of the humeral head and rotator cuff tendinopathy.  (Ex 15, p. 1)

Dr. Doran ordered an MRI of claimant's lumbar spine.  That was interpreted as revealing focal right foraminal disc protrusions at L4/5 and L5/S1, with a slightly larger protrusion at L4/5.  Dr. Doran felt that the lumbar MRI findings correlated with right L4 or L5 radiculopathy.  (Ex. 15‑C, p. 1)

Dr. Doran referred claimant to Shawn J. Pettis, M.D. who performed an epidural steroid injection of claimant's lumbar spine and trigger point injections of claimant's neck and right shoulder.  (Ex. 15‑f, p. 2)

Dr. Doran also referred claimant to Kurt S. Hutton, M.D., an orthopedic surgeon whom claimant first saw on May 29, 2002.  (Ex. 16‑b, p. 2)  Claimant advised Dr. Hutton that claimant's right shoulder pain had began only after the August 3, 2000 motor vehicle crash.  Dr. Hutton performed a right shoulder arthroscopic surgery with subacromial decompression and upper subscapularis repair on August 1, 2002.  (Ex. 16‑g, p. 1)  Dr. Hutton has related claimant's right shoulder rotator cuff tear for which the doctor did surgery to the August 1, 2003 motor vehicle crash.  (Ex. 16‑l, p. 1)

On March 28, 2003, claimant presented to Dr. Hutton with complaints of left rotator cuff pain.  Dr. Hutton diagnosed left rotator cuff tendonitis secondary to overuse in activities of daily living while claimant was recovering from his right shoulder surgery.  (Ex. 16‑q, p. 1; Ex. 16‑II, p. 1)  Claimant apparently did not advise Dr. Hutton of claimant's pre September 30, 1999 bilateral shoulder complaints and did not advise Dr. Hutton of claimant's acreage and his animal menagerie.  A May 28, 2003 left shoulder MRI revealed a partial supraspinatus tear of the left rotator cuff.  (Ex. 16‑u, p. 1)  Dr. Hutton performed claimant’s left shoulder arthroscopic rotator cuff repair and acromial decompression on June 10, 2003.  (Ex. 16‑s, p. 1)  Dr. Hutton has also diagnosed claimant with a cervical strain secondary to his rotator cuff repair and has stated that claimant ‘s continuing right trapezius and neck pain is probably secondary to cervical disc disease. (Ex. 16‑aa, p. 1; Ex. 16‑ee, p. 1)  Dr. Hutton has opined that claimant has 29 percent body as a whole permanent partial impairment as a result of his bilateral shoulder conditions and cervical and lumbar spine conditions.  (Ex. 16‑ll, p. 1)

Claimant initially visited Christopher W. Anderson, D.O. of the Sports and Spine Rehabilitation Clinic on November 27, 2002.  (Ex. 19‑b, p. 3)  Dr. Anderson's impression was that claimant had chronic cervical and lumbar myofascial pain syndrome.  The doctor advised claimant to have lumbar epidural steroid injections and to increase his home exercises and aerobic exercise activities in order to maximize his function and minimize his symptoms. 

Dr. Anderson has opined that claimant has an 18 percent body as a whole impairment as a result of claimant's loss of right shoulder range of motion and his cervical and lumbar spine pain.  This doctor opined that claimant's functional capacity evaluation results indicate that claimant is restricted to sedentary to light physical demand work at which he should not lift greater than 20 pounds and should not frequently reach forward or overhead.  (Ex. 19‑h, pp 2-3)

On July 14, 2003, claimant gave Dr. Anderson a history of having had increased burning and sweating throughout his body after his primary care physician had started claimant on Niaspan for elevated cholesterol levels. (Ex. 19‑j, pp 1-2)  On October 1, 2003, Dr. Anderson opined that claimant’s burning, sweating and facial flushing symptoms as well as his dizziness were more likely related to his Niaspan than to his Neurontin medication.  Dr. Anderson also felt that claimant's Niaspan and his cholesterol lowering agents might be the source of claimant's elevated liver enzymes.  (Ex. 19‑k, p. 2)  Dr. Anderson also has opined that the claimant does not have a true photosensitivity reaction.  (Ex. 19‑q, p. 2)

Scott L. Wilson, M.D., became claimant's primary practice physician after Dr. Bendixen retired.  Dr. Wilson has opined that claimant has been unable to work since the August 3, 2001 motor vehicle accident.  (Ex. 25‑a, p. 1)  This doctor also states that claimant’s reported photosensitivity, facial flushing, hives, and overall burning sensation as well as claimant's elevated liver enzymes result from claimant's Neurontin use.  (Ex. 25‑a, p. 1; Ex. 25‑f, p. 1)

On August 29, 2004, Dr. Wilson opined that claimant is not able to work as a result of his photosensitivity and his other conditions including the sedation that his medication produces.  (Ex. 25‑w, p. 1)

Jill Nelson, M.D., also a family practice physician, states that claimant's photosensitivity most likely relates to his high blood pressure medication.  (Ex. 25‑l, p. 1)

Dean Wampler, M.D. has stated that claimant's elevated liver enzymes and his sensations of facial flushing and skin burning relate to the Niaspan prescribed for his heart disease related conditions.  (Ex. 26‑a, p. 2)

David Elbacher, M.D. has stated that carbamazepine that claimant takes for pain may also be producing claimant's asserted photosensitivity. 

It is expressly found that more likely than not any photosensitivity and sensations of heat that claimant experiences relate to the niacin/Niaspan that claimant takes for his personal heart ailment and do not relate to medications claimant takes for pain relief. 

That point is largely moot, however.  Claimant's overall lack of straightforwardness both in his hearing testimony and with his medical providers when combined with claimant's clear desire to be greatly compensated by all parties even remotely connected with his September 30, 1999 and August 3, 2001 motor vehicle crashes make a finding that claimant's plethora of complaints are causally related to either vehicle crash impossible.

While it is possible that either or both crashes caused some aggravation of claimant's preexisting musculoskeletal problems, this record offers only one expert opinion in that regard.  That opinion is Dr. Bendixen’s medical opinion and deposition testimony that claimant’s cervical strain and right trapezius muscle problems are causally related to the September 30, 1999 motor vehicle crash given that claimant had gotten better after earlier flare-ups of these conditions and had not gotten better after the motor vehicle crash  (Ex. 2‑c, pp.1-2 ; Ex. 3)  Unfortunately, that opinion does not square with Dr. Bendixen’s own records. Even prior to September 30, 1999, claimant had intermittent flare‑ups of these conditions and periods when they were quiescent.  That also has been the case from September 30, 1999 onward. 

Expert opinions stating that claimant's other musculoskeletal conditions were aggravated by either the September 30, 1999 or the August 3, 2001 date of injury are not in the record.  Claimant's failure to disclose his prior history of multiple musculoskeletal problems undoubtedly produced this lack of on-point medical evidence.  The medical opinions causally relating claimant's complaints to either or both motor vehicle crashes must be disregarded as these opinions are based on claimant's inaccurate history of having never experienced similar problems prior to either crash. 

Likewise, claimant's failure to disclose his avocation of caring for a whole variety of exotic species when coupled with Dr. Pollack’s opinion that claimant would not have received relief from a shoulder trigger point injection had claimant had a rotator cuff tear at the time of the injection makes a finding of a causal relationship between claimant's right rotator cuff tear and either motor vehicle crash impossible.  Since claimant's left rotator cuff tear is considered a sequela of the right rotator cuff tear that occurred while claimant was using his left upper extremity in caring for his exotic animals, any claim of a causal relationship between the left rotator cuff tear and either injury also is spurious. 

Notwithstanding the above, claimant may have one condition that may be related to his August 3, 2001 motor vehicle crash.  John D. Griffith, M.D. has stated that claimant's motor vehicle accident may have produced recurrent erosion of claimant's left cornea.  (Ex. 18‑a, pp 1-2)  The record does not establish that that condition is independently producing any disability, however. 

As claimant has not prevailed as regards these threshold factual concerns, evidence relative to the other issues raised in all files need not be discussed. 

CONCLUSIONS OF LAW

The first issue addressed is whether claimant has established that he sustained a cumulative injury with Academy Roofing Company on May 12, 2000. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985).

It is concluded that claimant has not established that claimant sustained a cumulative injury with Academy Roofing Company on May 12, 2000. 

Next considered is whether claimant has shown a causal relationship between his September 30, 1999 motor vehicle accident in the course of his employment with R. L. Craft and his claimed disabilities. 

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

It is concluded that claimant has not shown a causal relationship between his September 30, 1999 motor vehicle accident in the course of his employment with R. L. Craft and his claimed disabilities. 

Next considered is whether claimant has shown a causal relationship between his August 3, 2001 motor vehicle accident in the course of his employment with Academy Roofing Company and his claimed disabilities. 

The applicable law is as set forth immediately above. 

It is concluded that claimant has not shown a causal relationship between his August 3, 2001 motor vehicle accident in the course of his employment with Academy Roofing Company and his claimed disabilities. 

As claimant has failed to prove these threshold legal issues, other issues presented need not be addressed. 

ORDER

AS TO ALL FILE NUMBERS:

THEREFORE, IT IS ORDERED:

That claimant take nothing further from these proceedings. 

That claimant pay costs of these proceedings. 

Signed and filed this _____16th____ day of June, 2004.

   ________________________






   HELENJEAN M. WALLESER
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