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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ERIC J. WINISTORFER,
  :



  :


Claimant,
  :                       File No. 5008359


  :

vs.

  :                      A R B I T R A T I O N



  :

CITY OF CEDAR RAPIDS,
  :                           D E C I S I O N



  :


Employer,
  :


Self-Insured,
  :


Defendants.
  :               Head Note No.:  1400

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Eric Winistorfer, claims to have sustained a work injury in the employ of self-insured defendant City of Cedar Rapids on February 4, 2002, and accordingly now seeks benefits under the Iowa Workers’ Compensation Act.  Cedar Rapids denies liability in the premises.

The claim was heard and fully submitted in Cedar Rapids, Iowa, on January 5, 2005.  The record consists of Winistorfer’s exhibits 1-7, Cedar Rapids’ exhibits A-S, and the testimony of Winistorfer, Marilyn Fitzgerald and Tom Fuller.

ISSUES

STIPULATIONS:

1. An employment relationship existed between Eric Winistorfer and the City of Cedar Rapids on February 4, 2002.

2. No claim is made for temporary disability.

3. Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity) commencing February 4, 2002.

4. On the alleged date of injury, Winistorfer was single, entitled to one exemption, and had average weekly wages of $726.88.  On those facts, published agency rate tables yield a compensation rate of $423.12, which is hereby adopted.

5. Entitlement to medical benefits is not in dispute.

ISSUES FOR RESOLUTION:

1. Whether Winistorfer sustained injury arising out of and in the course of employment on February 4, 2002.

2. Whether the injury caused permanent disability, and, if so, the extent.

FINDINGS OF FACT

Eric Winistorfer, age 47, is a high school graduate with additional training in heating and air conditioning and wastewater treatment, but no formal degrees.  He has work experience as a grocery stocker, restaurant manager, heating and air conditioning technician, maintenance worker, and wastewater treatment worker.  He is currently a wastewater treatment worker (technically, a “water pollution control equipment mechanic”) for the City of Cedar Rapids, and has been since September 1995.

Winistorfer sustained an unwitnessed injury on February 4, 2002, when he slipped and fell forward onto his chest while working on a centrifuge.  He promptly reported chest and rib pain to his supervisor, Tom Fuller.  There is no contrary evidence of record.

Winistorfer did not miss any time for work, except for several half-days much later when he was symptomatic.  On February 15, 2002, a physician (not identified in the record and with an illegible signature) released him to work with a ten-pound lifting/pushing/pulling restriction.  (Exhibit D, page 2)  Another unidentified physician, also with an illegible signature, released him to work with no restrictions on February 22, 2002.  (Ex. D, p. 3)

Although Winistorfer has received medical care, including epidural steroid injections on June 19, 2002 and May 7, 2003, and complains of residual discomfort, no permanent activity restrictions have been medically imposed, except a chiropractic restriction recommended on October 24, 2003, by Darryl D. Gregerson, D.C., against driving heavy trucks, as “[t]his type of driving is not healthy for his lower back and disc injuries” due to the “position and jarring nature of this type of driving.”  (Ex. P)  Since Winistorfer had been diagnosed with lumbar disc bulging well before February 2002 (Ex. F, p. 1), it is unclear to what extent, if any, this restriction relates to the subject work injury. 

It is also unclear what Winistorfer claims his injury to be.  His petition merely alleges injury to “Body as a whole” as the area affected or disabled.  This practice, unfortunately not an uncommon one, is highly unhelpful in situations such as this, as it essentially asks the agency to guess at the nature of the claim.  It is, however, noted that a cervical MRI scan was accomplished on April 19, 2002, and demonstrated disc protrusion at C5-6 and mild diffuse bulging at C6-7.  (Ex. S)  According to neurosurgeon Loren Mouw, M.D., however, these defects did not appear to significantly affect the neural elements, and “I explained to him that I do not feel his neck is the current cause of his paraesthesias.”  (Ex. C, p. 2)

Winistorfer is still employed at the same job with the same duties, except for driving heavy trucks.  According to his supervisor, Thomas Fuller, he is highly motivated and one of the best workers on the crew.  However, Winistorfer has some current complaints: reduced range of motion in the neck and inability to engage in a number of activities of daily living, especially amateur athletics.

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Sheerin.

An injury occurs in the course of employment when an employee is where he was directed to be, and in the process of performing, about to perform, or engaging in acts incidental to the required job duties.  See, Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996).   An injury must also arise out of the employment, and does so only if there is a “rational consequence of the hazard connected with the employment.”  Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 700, 73 N.W.2d 732, 737 (1955).  The “arising out of” element is satisfied if “the nature of the employment exposes the employee to risk of such an injury.”  Hanson v. Reichelt, 452 N.W.2d 164, 168 (Iowa 1990).  

Winistorfer’s testimony that he injured himself in a fall is credible and uncontradicted.  As a result of that incident, Winistorfer required medical treatment, which, although not in dispute here, would be compensable if it were.  He has therefore met the burden of proving injury arising out of and in the course of employment.

As claimant, Winistorfer also has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which his claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  

The parties agree that any permanent disability should be compensated by the industrial method.  Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808. 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  

The concept of industrial disability is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  

Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4 Larson’s Workers’ Compensation Law, §§ 57.21(a) and 57.31(a) (1997).  The loss is not measured in a vacuum.  Such personal characteristics as affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).

There is no medical rating of impairment in this claim.  Winistorfer has no permanent activity restrictions, except for a chiropractic restriction against driving heavy trucks, and it is not clear to what extent, if any, that restriction relates to the present claim.  Winistorfer continues to work at the same job with no loss of pay and is clearly doing well.  Considering all these factors, Winistorfer has failed to establish any industrial loss, although he has established injury arising out of and in the course of employment.

ORDER

THEREFORE, IT IS ORDERED:

Winistorfer takes nothing further.

Defendant shall file subsequent reports of injury as required by this agency.

Costs are taxed to defendant.

Signed and filed this __17th __ day of February, 2005.

   ________________________
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