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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________
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  :
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  :
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  :                          
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  :

        D E C I S I O N


  :                      


Employer,
  :


Self-Insured
  :


Defendant.
  :           Head Note Nos.:  1108; 1803; 2209
______________________________________________________________________

STATEMENT OF THE CASE
                                                                                                                                                                                                                                                                             
These are proceedings in arbitration that claimant, Luz Iraheta, has brought against the defendant employer, EMCO/Andersen Corp., self-insured, to recover benefits under the Iowa Workers' Compensation Act as a result of injuries she sustained on July 14, 2004 and February 14, 2005 and an alleged injury of November 17, 2005.
This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa, on January 14, 2008. The record consists of the testimony of claimant as well as claimant's exhibits 1 through 18 and defendants' exhibits G, I, J, K, and N. Patricia Verploeg interpreted for the non-English fluent claimant.  Submitted briefs were reviewed.  

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report. Pursuant to those stipulations, claimant was single and entitled to three exemptions on July 14, 2007.  Gross weekly earnings were $584.00, which results in a weekly compensation rate of $375.76.  Claimant was single and entitled to three exemptions on February 14, 2005.  Gross weekly earnings were $511.00, which results in a weekly compensation rate of $334.26.  Claimant was single and entitled to three exemptions on November 17, 2005.  Gross weekly earnings were $582.00, which results in a weekly compensation rate of $377.75.  

The issues remaining to be decided are:

As to File Number 5021086, the July 14, 2004 date of injury:

1)  Whether a causal relationship exists between the injury and claimed permanent disability; and

2)  If so, the extent of permanent disability to the left leg.

As to File Number 5021087, the February 14, 2005 date of injury:

1)  The extent of claimant's entitlement to permanent partial disability benefits as a result of the permanent disability produced by that injury.

As to File Number 5021088, the November 17, 2005 date of injury:


1)  Whether claimant sustained a cumulative injury that arose out of and in the course of her employment;

2)  Whether a causal relationship exists between the alleged injury and claimed permanent disability; 


3)  The nature and extent of claimant's disability entitlement, if any; and

4)  Whether claimant is entitled to payment of certain medical costs, including mileage costs incurred, as expenses incurred for reasonable and necessary treatment related to the condition upon which her claim is based. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 30-year-old woman who has been in the United States since 1995.  She completed the sixth grade in her native El Salvador and has taken an English as a second language course through Des Moines Area Community College.  She began work for the employer, a door and window manufacturer, in 1999.  Her previous work experience was in hotel housekeeping and business building cleaning.  
On July 14, 2004, claimant sustained a laceration to her inner left knee when panes of glass fell onto it.  On September 22, 2004, claimant saw Mark B. Kirkland, D. O., an orthopedic physician, with continuing complaints of numbness, tingling and pain in the proximal medial leg.  The doctor felt that claimant most likely had a left knee saphenous nerve injury.  (Exhibit 3, page 18)  Dr. Kirkland referred claimant to J. Gregory Ganske, M.D., a plastic surgeon, for revision of the left knee scar.  This was performed on March 28, 2006.  On June 30, 2006, Dr. Ganske noted that claimant had normal [knee] function albeit with "a small area of skin and sensitivity just distal to the laceration."  He opined that claimant would have no permanent partial "disability" related to the knee injury.  (Ex. 6, p. 94)

John D. Kuhnlein, D. O., an occupational health physician, performed an independent examination of the left knee on November 28, 2006.  Claimant reported having about a 4 cm. area of numbness distal to the knee scar.  She denied having left knee pain, crepitation, giving away or locking.  (Ex.  8, p. 110)  On examination, claimant had very mild crepitation under the patella with range of motion.  She also had an area of sensory deficit to pinprick, vibratory and light touch sensation just distal to her scar but no other sensory deficit.  Dr. Kuhnlein agreed that claimant had sensory deficit in the saphenous nerve distribution and stated that 5 percent lower extremity impairment would be appropriate.  He acknowledged that Table 17-37 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, does not expressly set forth any impairment rating for the saphenous nerve, however.  (Ex. 8, p. 116) 

Claimant offered no testimony suggesting that her very modest left knee sensory deficit impacts her left knee functioning. Dr. Ganske, who performed claimant's scar revision, has opined that the knee functioning is normal overall.  It is found that claimant has 3 percent actual loss of use of her left leg as a result of her left knee laceration and the resulting small area of permanent loss of sensation.  

As of February 14, 2005, claimant who is right-hand dominant had been performing a windows making job for approximately 2 years.  This job involved substantial repetitious use of both upper extremities for window assembly, glass glazing and air and regular hammer use.  Additionally, claimant lifted and carried materials, some of which would weigh more than 30 pounds, at waist to above shoulder level.

Claimant began to experience right shoulder pain.  The employer sent her to the Occupational Health Center where she saw Harold Eklund, M. D., on February 18, 2005.  He assessed claimant with chronic right trapezius and shoulder muscle strain as well as possible impingement syndrome, for which he prescribed physical therapy and medication as well as limited duty work of no lifting, pushing or pulling over 5 pounds with the right arm and no repetitive gripping grasping or reaching above shoulder level with the right arm.  When claimant did not improve significantly, Dr. Eklund referred her for consultation with Dr. Kirkland.  (Ex. 2, pp. 9-11)

Dr. Kirkland first saw claimant for her right shoulder symptoms on March 21, 2005.  Claimant then had a negative Hawkins impingement sign and a positive Neer impingement sign.  She had negative anterior and negative posterior apprehension tests as well as a negative sulcus sign.  She had tenderness to palpation over the right rhomboid, levator scapular and right trapezius muscles.  The impression was of osteolysis of the right distal clavicle and internal derangement of the acromioclavicular (AC) joint. Claimant was continued on modified duty.  (Ex. 3, pp. 37-38)

On May 23, 2005, Dr. Kirkland revised his impression to include possible right shoulder impingement syndrome and advised claimant that "the type of work she's doing is probably too physically challenging for her body" such that she "may want to consider other types of not so physical work."  He then returned claimant to her regular job and advised that she should continue her home exercise program.  (Ex. 3, p. 48)

In July 2005, Dr. Kirkland ordered a right shoulder MRI, which demonstrated a healthy, intact rotator cuff.  Claimant did have hypertrophy of her AC joint that caused indentation of the rotator cuff musculature, however.  (Ex. 3, p. 53)  After advising claimant that she would have to do 80 percent of the work in the rehabilitation phase, Dr. Kirkland performed a right shoulder arthroscopic subacromial decompression and excision of the right distal clavicle on September 15, 2005.  (Ex. 5, pp. 88-90)

On October 17, 2005, Dr. Kirkland released claimant to light-duty, no above shoulder level work with a 10 pound lifting restriction.  (Ex. 3, p. 65) 

On November 22, 2005, claimant saw Anthony J. Sciorrotta, D. O., of the Occupational Health Center, and complained of left shoulder discomfort that had begun on or about November 10, 2005.  Claimant could not recall a specific work incident that caused her left shoulder discomfort and reported that she was following her work restrictions with both the right and left shoulders.  On examination, claimant's discomfort was in the trapezius and supraspinatus musculature.  The impression was of myofascial left upper back discomfort.  Dr. Sciorrotta noted that claimant was scheduled to see Dr. Kirkland on November 30, 2005, and recommended that she tell him of the left shoulder discomfort to see if he felt it related either to her work activities or to compensation for her right shoulder limitation.  (Ex.  2, p. 16)

On November 30, 2005, claimant advised Dr. Kirkland of the left shoulder pain.  On examination, claimant had 165° of active left shoulder flexion and 159° of left shoulder abduction.  Both Hawkins and Neer's impingement signs were negative on the left.  Claimant had no pain to palpation over her left AC joint but was tender to palpation over the left deltoid muscle.  The impression was of left deltoid muscle strain.  After reviewing claimant's light duty job activities with her, Dr. Kirkland stated that it was hard to see why claimant was having left shoulder pain, as she had not worked for four weeks subsequent to the right shoulder surgery and as her light-duty work activities could not be "all that tasking as far as her left shoulder is concerned."  (Ex. 3, pp. 71-72)

On December 14, 2005, Dr. Kirkland reviewed exhibit N, a DVD demonstrating three different light-duty work activities that claimant performed.  He then expressed his belief that none of the activities shown should stress claimant's shoulders as the activities were "ideal jobs for people who would have sore shoulders."  Dr. Kirkland then opined that claimant's job duties were not causing her left shoulder pain.  Additionally, he opined that claimant’s right shoulder post surgical rehabilitation had not progressed as would be expected. (Ex. 3, pp. 74-75)  Dr. Kirkland has consistently attributed claimant's failure to increase her range of motion after her right shoulder surgery to her failure to fully perform the prescribed home exercise program.

At hearing, claimant testified that exhibit N does not accurately predict her work activities, as the hinging job that she performed after her release to work in October 2005 involved bilateral arm reaching as well as lifting and moving eight to ten hinge bars at a time.  Claimant acknowledged that the hinge job did not involve above shoulder lifting and that an individual worker would decide how many hinge bars to pick up at any given time.

The DVD does show two workers lifting approximately 5 hinge bars at between waist and chest level and then carrying these a short distance.  A voice over states that an individual working alone should carry no more than three hinge bars at a time.  Apparently, individual hinge bars weigh approximately 2 pounds.  Claimant testified that she carried her hinge bar loads in her left arm and used her right arm to balance the load.

On March 6, 2006, Dr. Kirkland opined that claimant had reached maximum medical improvement as regards her right shoulder on February 8, 2006.  He opined that claimant had no right shoulder permanent restrictions and limitations.  The doctor stated that pursuant to Table 16-27 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, claimant had 10 percent right upper extremity impairment secondary to the excision of the distal clavicle.  Dr. Kirkland also assigned claimant 7 percent right upper extremity impairment for lost range of motion.  The combined value impairment of 16 percent of the right upper extremity converts to 10 percent whole person impairment. (Ex. 3, pp. 82-83)

Dr. Kirkland measured both claimant's right and her left shoulder range of motion on March 6, 2006.  Right shoulder right shoulder ranges were: flexion 141°; extension 40°; abduction 139°; abduction 28°; external rotation 95°; and internal rotation 49°.  Left shoulder ranges were: flexion 162°; extension 53°; abduction 163°; abduction 31°; external rotation 96°; and internal rotation 48°.  (Ex. 3, p. 82)

On August 9, 2006, claimant presented at the MCI Mercy East Clinic and complained that her shoulders and head hurt.  Orthopedic exam was apparently normal as to muscle tone and strength, joint stability, lack of restricted motion or crepitus and as to tenderness, masses, effusions and deformities.  (Ex. 7, p. 100)  Claimant again presented at the clinic on October 24, 2006, complaining of left shoulder pain that she had for about one year.  Claimant reported that her discomfort had increased in the last month and that she then had pain in the left side of her head and down her left arm into her left fingers.  The orthopedic examination was again normal.  The assessment was of left shoulder pain with radiation of pain into the arm.  Claimant was instructed to return to the clinic if she had no improvement in her condition or if the condition worsened  (Ex. 7, p.101-102)

Claimant had presented to Dr. Kirkland on October 18, 2006, and stated that her right shoulder was "very bad".  She had reported pain in the lateral aspect of her arm that would go to the top of the shoulder into the right trapezius area.  Both Hawkins and Neer's impingement signs were negative, although Neer's sign produced some pain in the lateral aspect of the [right] arm.  Claimant had 140° of active right shoulder flexion and 136° of active right shoulder abduction.  The left shoulder had active flexion of 142° and active abduction of 132°.  Claimant advised Dr. Kirkland that she was then rotating on different jobs at EMCO and did not lift anything all that heavy.  Dr. Kirkland opined that rotating on different jobs would be good for claimant.  He again advised claimant that she would need to do her home wall walking exercises in order to stretch out her shoulder.  The doctor did not believe that any restrictions were necessary.  (Ex. 3, pp. 85-86) 

Dr. Kuhnlein evaluated claimant's bilateral shoulders on November 28, 2006.  Claimant then advised Dr. Kuhnlein that she was not doing her home wall walking exercises.  Claimant reported constant right shoulder pain that sometimes increased with work activity and with lifting the right arm above her head.  She described constant left shoulder pain that was worse than her right shoulder pain and that increased with work activities.  She reported pain with left shoulder movement, left arm heaviness, shoulder blade pain, neck muscle tenseness and overall left hand numbness.  She characterized her symptoms as extending that to July 2004.  (Ex. 8, p. 110)

Right shoulder range of motion values were: flexion 140°; extension 70°; abduction 120°; abduction 50°; internal rotation 90°; and external rotation 90°.  Left shoulder range of motion values were: flexion 130°; extension 70°; abduction 120°; abduction and 50°; internal rotation 90°; and an external rotation 90°. (Ex. 8, p. 112) Claimant had very mildly positive Neer and Hawkins tests bilaterally, with pain complaints more laterally, rather than within the shoulder joints.  Claimant had no acromioclavicular pain; she complained of pain on palpation of the left glenohumeral joint.  There was no crepitation in either shoulder.  (Ex. 8, p. 113)

Dr. Kuhnlein apparently agreed with Dr. Kirkland's ten percent whole person impairment rating for the right shoulder.  He also agreed that claimant needed to do her wall walking exercises and continue to use her right shoulder, as her self limiting of activities ultimately would reduce her range of motion and potentially produce adhesive capsulitis.  He stated that while claimant symptoms were consistent with the sustained right shoulder injury, some of her pain was due to self limitation of her activities.  (Ex. 8, p. 114)

Dr. Kuhnlein diagnosed claimant with left shoulder pain and impingement syndrome and assigned her four percent whole person impairment under the Guides, Fifth Edition, for lost range of motion.  Based on claimant's history, Dr. Kuhnlein related her left shoulder symptoms to her work for the employer.  This opinion did not change after he had viewed the work duties DVD.  He opined that claimant's self-limiting pain behaviors were impacting her left shoulder in the same matter as these impacted her right shoulder.  (Ex. 8, pp. 115 & 119)  
Dr. Kuhnlein suggested that claimant perform material handling functions within the medium physical demand level at 30 pounds lifting, "mostly because of her weight, rather than the shoulders themselves, for ergonomic reasons."  He also suggested that she perform only rare to occasional above shoulder height work.  (Ex. 8, p. 114)  

An October 1, 2007, summary of claimant's medical history that claimant's counsel provided to Dr. Buchanan states that claimant was rear-ended by another vehicle on February 1, 2007, which caused her vehicle to rear end the vehicle in front of her.  It further states that claimant testified in her deposition that this accident caused her to experience neck pain and aggravated her left shoulder pain for five days.  Additionally, it reports that a February 1, 2007, Mercy East Family Practice note records that claimant presented on that date and complained of neck and left shoulder area pain, which usually hurt from work but was "worse now".  The summary states that claimant was diagnosed with low back pain and cervical strain.  (Ex. 10, p. 151)  
At hearing, claimant testified that she was in a car accident that did significant damage to her car while driving and wearing her seatbelt on February 1, 2007.  She testified that this accident increased her left shoulder pain for approximately 1 week and that her left shoulder pain then returned to its pre-accident baseline.  Claimant testified that she saw a physician at Mercy East Clinic on February 1, 2007.  No medical record reporting a visit on that date is in evidence.  

Claimant's next recorded medical care was at Mercy East Clinic on June 22, 2007.  She then advised her provider that she continued to have left shoulder pain that she felt was getting worse.  She described left neck pain going into the left shoulder deltoid area.  Claimant was assessed with chronic left neck and shoulder pain and was referred for orthopedic evaluation.  (Ex. 7, pp. 103-104)

Claimant was seen at Iowa Methodist Medical Center on July 20, 2007, with complaints of chronic waxing and waning left shoulder pain over the past year, which had become more severe in the past week, now radiated into the left arm and produced occasional numbness in her fingers.  Claimant gave a history of doing repetitive pushing and pulling at work.  Left arm range of motion was full; other left arm findings were within normal limits.  (Ex. 9, pp. 135-138)

Mark Buchanan, M. D., apparently an orthopedic specialist, initially saw claimant for left shoulder pain on July 27, 2007.  Claimant gave a history of having had a previous right rotator cuff repair.  She complained of pain with overhead activity, reaching behind her back and with pushing things.  Her left shoulder range of motion was limited due to pain with flexion of 130°; abduction of 110°; internal rotation of 70° and external rotation of 80°.  Claimant then had a mildly positive left impingement sign.  Dr. Buchanan assessed claimant with rotator cuff bursitis or tendinitis and injected her left shoulder.  He allowed her to return to work with restrictions of lifting no more than 10 pounds and not above shoulder and pushing of no more than 30 pounds.  (Ex. 10, pp. 141-143)  EMCO has provided claimant work within Dr. Buchanan's restrictions.  

Claimant returned to Dr. Buchanan on September 5, 2007, and reported that the steroid injection had made her shoulder better but only for a short period of time.  Dr. Buchanan continued her previous restrictions and ordered an MRI of the left shoulder, which was performed on September 10, 2007.  That study did not evidence a rotator cuff tear.  The reviewing radiologist felt that a small amount of increased signal possibly was present in the distal supraspinatus tendon, which would indicate mild tendinopathy.  Claimant returned to Dr. Buchanan on September 11, 2007, and reported that she continued to have the same type of shoulder pain.  Dr. Buchanan last treated claimant on October 22, 2007, when he performed a second left shoulder steroid injection  (Ex. 10, pp. 144-147) 

On October 22, 2007, Dr. Buchanan opined that claimant had left shoulder impingement syndrome.  He further opined that claimant's overuse of her left upper extremity subsequent to her return to work following her right shoulder surgery "very possibly" was a substantial contributing factor in her developing that left shoulder syndrome in November 2005 and in her need for ongoing left shoulder medical care, including the care Dr. Buchanan had begun providing in July of 2007.  Dr. Buchanan stated that claimant's February 1, 2007, motor vehicle accident caused nothing more than a temporary aggravation of the left shoulder condition, which aggravation lasted approximately 5 days. (Ex. 10, p. 153)

On January 9, 2008, Dr. Buchanan stated that claimant did not have permanent functional impairment of the left shoulder pursuant to the AMA Guides, Fifth Edition.  He agreed that lifting of no more than 30 pounds with either shoulder was a "commonsense" restriction for claimant.  (Ex. G, pp. 8-9) 

Claimant last saw Dr. Buchanan on October 22, 2007.  Claimant testified that she is having personal health difficulties for which she is now treating.  She expressed her intent to return to Dr. Buchanan for further left shoulder care after her personal health problems have resolved, but has no return visit to Dr. Buchanan scheduled.  
Claimant is now doing a machine operating job at EMCO.  She reported that this job involves shoulder level work, which does produce pain.  Claimant testified that she knew of no jobs in the EMCO facility that would not bother her bilateral shoulders and that she knew of no other employment she could perform without bothering her shoulders.  Claimant's current grade 43 job is a regular production job.  Her hourly rate is $13.67 per hour, which is greater than her hourly wage at the time of any of the assorted injuries.  Claimant works at least 40 hours per week. Generally, grade 43(3) workers must be able to lift at least 50 pounds.  (Ex. 18, p. 206)

Claimant's demeanor while testifying was consistent with her desire to attribute all of her shoulder symptomology to her employment duties at EMCO.  

Roger F. Marquardt, CRC, CDMS, ABVE-D, vocationally examined claimant.  Mr. Marquardt has opined that if claimant is restricted to handling no more than 30 pounds and only rarely or occasionally working at or above shoulder level, she has at least a seventy percent loss of job market access overall.  (Ex. 11, pp. 158-159)  Mr. Marquardt's examination was done at claimant's attorney's behest.  
Dr. Kirkland's opinion is given the greatest weight on the question of whether claimant developed left shoulder impingement syndrome in October and November 2005 because she overused her left upper extremity on her light-duty return to work.  As an orthopedic specialist, Dr. Kirkland has special expertise in musculoskeletal problems.  Dr. Kirkland had treated claimant's right shoulder problem.  He actually evaluated her left shoulder on November 30, 2005.  Claimant then had left shoulder flexion of 165° and abduction of 159°.  Both her Neer's and Hawkins impingement signs were negative on the left and she had no painless palpation over her left AC joint.  She was tender to palpation over the left deltoid muscle.  The above findings are consistent with Dr. Kirkland's impression of November 30, 2005, that claimant had a left deltoid muscle strain.  Such a strain might well have developed as a consequence of returning to work after being released for the right shoulder injury.  It cannot fairly be characterized as an independent injury by way of a left shoulder impingement syndrome, however.  

Dr. Kirkland retested claimant's left shoulder range of motion on March 6, 2006.  Findings for left shoulder flexion and abduction did not differ substantially from those recorded on November 30, 2005.  By October 18, 2006, however, claimant's left shoulder flexion had decreased to 142° and her active abduction to 132°.  In other words, claimant's left shoulder range of motion had decreased substantially in the seven proceeding months.  As of her November 28, 2006 examination with Dr. Kuhnlein, claimant had left shoulder flexion of 130° and abduction of 120°.  She also had mildly positive Neer's and Hawkins tests bilaterally.  In other words, claimant's left shoulder range of motion was progressively decreasing in a matter consistent with Dr. Kuhnlein's prognostication that claimant's self-limiting of activities would reduce her shoulder range of motion.  Claimant's self-limiting of activities against medical advice cannot fairly be found to have produced a left shoulder injury, which relates back to her job duties with EMCO.  

Also relevant on the arising out of issue, is the fact that claimant's primary medical treatment for the left shoulder occurred after her February 1, 2007, motor vehicle accident.  That fact raises questions as to what role that accident played in the left shoulder pain that she reported was worsening in June 2007.  Dr. Buchanan's opinion that claimant's driving the "sandwiched car" in a three vehicle rear end crash is not given substantial weight; that doctor did not treat claimant in the immediate aftermath of the vehicle crash and medical records concerning contemporaneous treatment are not in evidence.  
Claimant does have a loss of earning capacity related to her right shoulder condition.  The restrictions Dr. Kuhnlein suggests are certainly reasonable to prevent further injury to that shoulder.  Nevertheless, claimant does have residual earning capacity.  Her continued employment for EMCO demonstrates that fact.  She clearly is working full time in a regular production job with no significant accommodation related to the right shoulder injury and had a greater wage than she earned on February 14, 2005.  The lack of English language fluency is not hindering her ability to perform her job duties.  In other words, the actual facts of this claim could not suggests that the employment market for small framed women with limited English speaking skills and who are restricted from lifting above shoulder or from material handling more than 30 pounds is so bleak as Mr. Marquardt projects.  Claimant is found to have 25 percent loss of earning capacity that fairly relates to her February 14, 2005 right shoulder injury.

CONCLUSIONS OF LAW

Considered is whether claimant has established a causal connection between that injury to her left leg and claimed permanent disability, and if so, the extent of any permanent disability to the left leg.

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa  1994).

Wherefore it is concluded that claimant has established a causal connection between her July 14, 2004, left leg laceration and her sensory deficit about the remaining scar site, which produces 3 percent loss of use of the left leg. 

Total loss of use of the leg entitles a worker to 220 weeks of permanent partial disability benefits.  Iowa Code section 85.34 (2) (o).  Therefore, 3 percent loss of use entitles claimant to 6.6 weeks of permanent partial disability benefits, payable at the rate of $375.76 and commencing June 30, 2006.
As to File Number 5021087, the February 14, 2005 date of injury:

The relevant question is the extent of claimant's entitlement to permanent partial disability benefits as a result of her right shoulder surgery and left shoulder strain.

Permanent disability that is not limited to a scheduled member is compensated industrially or for loss of earning capacity under Iowa Code section 85.34(2)(u) when it is partial and under Iowa Code section 85.34(3) when it is total. 

Loss of earning capacity is determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994); Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995); Anthes v. Anthes, 258 Iowa 260, 270; 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered, but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995); Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525 (Iowa App. 1977); 4-81 Larson’s Workers’ Compensation Law, section 81.01[1] and section 81.04[1].  The loss is not measured in a vacuum.  The worker’s personal characteristics that affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  An injured employee’s post-injury earnings and experience with the employer is evidence that is considered when assessing loss of earning capacity.  Compensation is based on the employee’s ability to earn and compete in the general labor market and is not limited to the experience with the employer.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).

All factors affecting the degree of industrial disability are considered.  No single factor is necessarily controlling.  Compensation is awarded for permanent disability because its adverse impact on the employee’s ability to work and earn will continue indefinitely into the future.  It is not limited to the point in time when the degree of disability is assessed.
Wherefore, it is concluded that claimant has established 25 percent  loss of earning capacity pursuant to Iowa Code section 85.34 (2) (u), which entitles claimant to payment of 125 weeks of permanent partial disability benefits at the applicable rate of $334.26 and commencing on February 28, 2006.

As to File Number 5021088, the November 17, 2005 date of injury:

The threshold question is whether claimant sustained a left shoulder injury on November 17, 2005.  

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Wherefore, it is concluded that claimant has not established a separate and distinct left shoulder injury that arose out of and in the course of her employment on or about November 17, 2005.

Because claimant has not prevailed in this threshold question, other issues raised as to the asserted left shoulder injury need not be addressed.

Additionally:

Claimant has sought an express order of costs as to all three file numbers.  Pursuant to rule 876 IAC 4.33, claimant is entitled to a one filing fee paid on all three files and to the service costs to the third-party administrator and the employer as well as to $150 towards the costs of vocational expert Marquardt's report.  Total costs in the amount of $224.76 are assessed against File Number 5021087.

ORDER

THEREFORE, it is ordered:

As to File Number 5021086, the July 14, 2004 date of injury:

Defendant pay claimant six point six (6.6) weeks of permanent partial disability at the weekly rate of three hundred seventy-five and 76/100 dollars ($375.76)  commencing on June 30, 2006.

Defendant pay accrued amounts in a lump sum and pay interest as Iowa Code section 85.30 provides.

Defendant file subsequent reports of injury as this division requires.

As to File Number 5021087, the February 14, 2005 date of injury:

Defendant pay claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at the applicable rate of three hundred thirty-four and 26/100 dollars ($334.26) commencing on February 28, 2006.
Defendant receives credit for sixty (60) weeks of benefits previously paid.

Defendant pay accrued amounts in a lump sum and pay interest as Iowa Code section 85.30 provides. 

 Defendant file subsequent reports of injury as this division requires.

Defendant pay costs in the total amount of two hundred twenty-four and 76/100 dollars ($224.76).

As to File Number 5021088, the November 17, 2005 date of injury:

Claimant take nothing further from this proceeding. 
Signed and filed this ___26th____ day of February, 2008.

   ________________________






     HELENJEAN WALLESER
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