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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

CURT ALLEN REAMS,
:



:                       File No. 5013446


Claimant,
:



:

vs.

: 

        ARBITRATION



:

MORTON BUILDINGS,
: 


DECISION



:


Employer,
:
HEAD NOTE NOS.  1803, 2501, 2906


Defendant.
:

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Curt Reams, filed a petition in arbitration seeking workers’ compensation benefits from Morton Buildings, defendant‑employer, as a result of an injury he sustained on October 3, 2003, that arose out of and in the course of his employment.

A review of the agency record indicates that on November 23, 2004 defendant employer was served a petition and an original notice by certified mail.  An application for default was filed on February 16, 2003 and served on defendant‑employer by United States mail.  An application and motion for default was filed on April 15, 2005 and served on defendant‑employer by United States mail.  An entry of default was entered on May 5, 2005 against defendant‑employer, and a hearing was scheduled to take place on May 19, 2005 by telephone for consideration of an award of relief as may be warranted by the evidence.  The entry of default and the order setting the telephone hearing was also sent to employer.  

At hearing, claimant’s counsel indicated he sent defendant‑employer three letters in July and September of 2004 asking for, among other items, payment of bills, admission or denial of liability, and the identity of an insurer.  Claimant’s attorney indicated his correspondence was ignored.  

At hearing, Deborah Dubik, indicated she represents Morton Buildings and Kemper Insurance in another case involving claimant, (Reams v. Morton Buildings, Inc. and Kemper Insurance, File No. 5013445, date of injury January 16, 2003).  Ms. Dubik indicated she also represents ESIS Insurance Company in other workers’ compensation cases before this agency.  Ms. Dubik indicates she was told by ESIS that ESIS had a file for claimant, with a date of October 31, 2003, but that file was archived and would take a week to locate.  Ms. Dubik made an oral motion to set aside the default in this 

case because she was counsel of record on File No. 5013445, and was not given notice of a petition or an application for default regarding this case.  Iowa Rule of Civil Procedure 1.972(3)(b).

Ms. Dubik routinely practices before this agency.  She is highly respected as an attorney.  Her ethics are unquestioned.  Ms. Dubik indicates she represents ESIS in other matters before this agency and that ESIS asked her to represent them in this case.  There has been no formal appearance filed by Ms. Dubik pursuant to rule 876 IAC 4.9(1).  Even though Ms. Dubik indicates she was told by ESIS that they have an archived file for a claim for claimant, with an injury date of October 31, 2003, there is no explanation why an appearance, answer, or other motion or pleading were not filed in response to the petition, the numerous motions for default or claimant’s inquiries in this matter.  It is also not entirely clear or certain to me that ESIS is the insurer for this case.  For this reason, Ms. Dubik’s oral motion to set aside the default is denied.  This does not preclude defendant Morton Buildings, or whoever their insurer may be, from filing a more formal motion to set aside the default at some later date.  

The record consists of the testimony of claimant, and claimant’s exhibits A through D.  The entire proceeding was recorded via audiotape, which constitutes the official record of proceeding.

ISSUES

The claimant submitted the following issues for determination:

1. The extent of claimant’s entitlement to permanent partial disability benefits.

2. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant. 

3. Whether claimant is due reimbursement for an independent medical evaluation (IME) performed by Keith Riggins, M.D., pursuant to Iowa Code section 85.39.  

FINDING OF FACTS


The deputy workers’ compensation commissioner, having heard the testimony of the claimant and considered the evidence in the record, finds that:  

Claimant was 47 years old at the time of hearing.  He was employed by Morton Buildings.  Claimant testified he works as a supervisor for Morton Buildings on a building crew. 

Claimant testified that on October 31, 2003 he fell from a ladder while working for Morton Buildings.  Records indicate claimant landed on his feet and “rolled” his right ankle.  Claimant treated at the New Hampton Medical Center the same day.  He was assessed as having a severe sprain to the right ankle.  He was advised to use crutches, elevate the ankle, use ice, and was prescribed Ibuprofen.  (Exhibit A, pages 30-31)  Claimant testified he reported the injury to his employer on October 31, 2003.  (Ex. C, pp. 1-2)

Claimant treated in a follow up exam by David Schrodt, M.D., on November 3, 2003.  X-rays taken at the time revealed no evidence of a fracture.  (Ex. A, pp. 14-15)  Claimant was put in an OCL splint and continued to walk with crutches.  (Ex. A, p. 12)  On November 7, 2003, claimant returned for a follow up exam with Dr. Schrodt.  A velcro walking cast was applied at that time.  On November 25, 2003, claimant returned to treat with Dr. Schrodt and was prescribed physical therapy.  (Ex. A, p. 13)  Claimant underwent physical therapy from December 1, 2003 through January 2, 2004.  (Ex. A, pp. 19-27)  The velcro cast was discontinued on November 12, 2003.  (Ex. A, pp. 12-13)  On December 30, 2003, claimant returned for follow up care with Dr. Schrodt.  He was diagnosed as having a resolved right ankle sprain.  (Ex. A, p. 14)  

On March 29, 2005, claimant underwent an independent medical evaluation (IME) with Keith Riggins, M.D.  Dr. Riggins opined claimant sustained a seven percent permanent partial impairment to the right lower extremity as a result of the work injury of October 31, 2003.  Dr. Riggins also opined claimant had reached maximum medical improvement (MMI) on December 30, 2003.  (Ex. A, pp. 1-3)

Claimant testified he still has soreness in his ankle today.  He testified he is able to perform his job duties with Morton Buildings.  He testified his job requires climbing and that at the end of the day, his ankle is sore. 

Medical bills submitted at hearing indicate claimant incurred $2,787.10 in medical bills as a result of the October 31, 2003 injury.  Claimant also incurred a $500.00 bill for the IME with Dr. Riggins.  (Ex. B)

Claimant’s counsel indicates claimant had gross weekly earnings of $989.00, he was married, has four exemptions, and that his rate should be $627.96 per week.  

CONCLUSION OF LAW


As a result of the default, claimant has established that there was an employee/employer relationship between claimant and employer, and that the employee sustained an injury that arose out of and in the course of employment with defendant‑employer on the date alleged in the petition.  


The first issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Laurensen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).


Claimant sustained an ankle injury on October 31, 2003.  Dr. Riggins has opined claimant sustained a 7 percent permanent partial impairment to the right lower extremity as a result of that injury.  Claimant has proven entitlement to 15.4 weeks of permanent partial disability benefits (220 x 7 percent).


The next issue to be determined is if there is a causal connection between claimant’s injury and the medical expenses claimed by claimant. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except 

where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


Claimant injured his right ankle as a result of his injury of October 31, 2003 and has incurred medical expenses.  There is a causal connection between the October 31, 2003 injury and the medical expenses claimed by claimant.  Defendant‑employer is liable for the claimed medical expenses totaling $2,787.10.  


The last issue to be determined is if claimant is due reimbursement for an IME performed by Dr. Riggins pursuant to Iowa Code section 85.39.  Claimant requested payment of Dr. Riggins IME as a medical expense.  Claimant’s Brief In Support Of Motion For Entry Of Default, page two.  Dr. Riggins report was not for medical treatment, but was procured for purposes of an IME.  As such, it is properly analyzed pursuant to Iowa Code section 85.39.


According to Iowa Code section 85.39, this agency can order an employer to furnish an injured worker an IME of his disability, by a doctor chosen by claimant, only if there has been a previous disability evaluation by a doctor chosen by the employer.  The only evaluation in the record is that of Dr. Riggins, the employee chosen physician.  Therefore, the provisions of Iowa Code section 85.39 are not applicable and the claim for reimbursement for the costs of Dr. Riggins exam is denied.  However, I am awarding costs so that at least $150.00 of the costs of Dr. Riggins report will be paid to claimant. 

ORDER

THEREFORE, IT IS ORDERED:

That defendant shall pay claimant fifteen point four (15.4) weeks of permanent partial disability at the rate of six hundred twenty-seven and 96/100 dollars ($627.96) per week from December 30, 2003. 

That defendant shall pay accrued weekly benefits in a lump sum. 

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendant shall pay claimant’s medical expenses, and defendants shall pay future medical expenses for the claimant necessitated by the work injury. 

That defendant shall file subsequent reports of injury as required by this agency pursuant to 876 IAC 3.1(2) 

That defendant shall pay costs of this matter pursuant to rule 876 IAC 4.33, including the costs of one hundred fifty and no/100 dollars ($150.00) towards the independent medical exam of Dr. Riggins.

Signed and filed this ____25th _______ day of May, 2005.

   ________________________






        JAMES F. CHRISTENSON 
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  COMPENSATION COMMISSIONER
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