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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JOSEPH SNOW,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 5007284

IOWA STEELE AND WIRE CO.,
  :



  :                 A L T E R N A T E 


Employer,
  :



  :              M E D I C A L   C A R E 

and

  :



  :                   D E C I S I O N 

WAUSAU INC. CO.,
  :



  :


Insurance Carrier,
  :   HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48, the "alternate medical care" rule, is invoked by the claimant, Joseph D. Snow. 

The alternate medical care claim came for telephone hearing on December 1, 2004.  The proceedings were recorded via audiotape, which constitutes the official record of this proceeding.  The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any, would be made by judicial review pursuant to Iowa Code chapter 17A.19.  

In attendance at the hearing were claimant’s counsel, defendants’ counsel and claimant.  The record consists of claimant’s exhibits page 1 through 7, defendants’ exhibits A through E and the testimony of claimant. 

ISSUE

The issue presented for resolution is whether claimant is entitled to award of alternate medical care consisting of use of a medical inferential stimulator and psychological/psychiatric testing and treatment.

FINDINGS OF FACT


The undersigned having considered all the testimony and evidence in the record finds that:


Defendants admit liability for an injury to claimant’s foot occurring on March 13, 2002.  Defendants deny liability for claimant’s mental injury.  The facts of this matter are well documented in the arbitration decision dated March 29, 2004.  


Claimant suffered a crush injury to his right foot.  Defendants authorized Steven Quam, D.O., to treat claimant.  (Exhibit 1)  Dr. Quam prescribed claimant take Neurontin, Ibuprofen, Methadone, Hydrocodone and Cyclobenzaprine.  Dr. Quam also prescribed claimant use an RS Medical inferential stimulator.  (Ex. 2, 5-7)  


Claimant testified that he initially was told by his pharmacy that his workers’ compensation insurer was denying his prescriptions.  He testified that following a letter from his counsel, (Exhibit 2) that authorization for his prescription medicine was given by defendant Wausau.  Claimant testified he has since received prescription medicines.


Claimant testified he obtained a muscle stimulator, as per Dr. Quam’s recommendations, and used it for one week.  Claimant testified the muscle stimulator helped his condition.  Claimant testified that after one week, the medical supplier who leased the muscle-stimulating unit, took the unit away because the workers’ compensation carrier would not pay for rental of the stimulator. 


Defendants’ counsel, in opening statement, indicated that defendant Wausau, was accepting liability for payment of the muscle stimulation devise for claimant.  


In the decision filed on March 29, 2004, deputy workers’ compensation commissioner, Michelle McGovern, ordered defendants to provide psychiatric/psychological treatment for claimant.  Claimant testified he has not received any psychological/psychiatric treatment and believes that treatment would be beneficial to him.  A review of the file indicates defendants have appealed their liability for psychiatric/psychological treatment to claimant.  Defendants’ counsel contends that Deputy McGovern’s order regarding psychiatric/psychological treatment is stayed pending the defendants’ appeal to the workers’ compensation commissioner.

CONCLUSIONS OF LAW

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


Claimant seeks alternate medical care for the muscle stimulation unit and for psychiatric/psychological treatment as ordered by Deputy Workers’ Compensation Commissioner Michelle McGovern.  


Regarding the muscle stimulation unit, Dr. Quam, is the authorized treating physician.  Dr. Quam authorized claimant’s use of the muscle stimulation unit.  Defendants’ counsel indicated he believed defendant Wausau will authorize continued use of the muscle stimulation unit pursuant to Dr. Quam’s direction.  Defendants are liable for furnishing a muscle stimulation device pursuant to Dr. Quam’s prescription.


Rule 876 IAC 4.48 details the procedures where claimant can make application for alternate medical care.  Rule 876 IAC 4.48(7) indicates that an application for alternate medical care cannot be filed under the rules if liability of the employer is an issue.  If an application is filed where the liability of the employer is an issue, the application will be dismissed without prejudice.  It is concluded that because defendants are denying liability for claimant’s mental injury for which he is seeking alternate medical care, that the summary procedure set forth in rule 876 IAC 4.48 are not applicable in regards to claimant’s petition for alternate medical care for psychiatric/psychological treatment.  It is also concluded that defendants are barred from asserting a lack of authorization defense to medical expenses accrued by claimant, if they are otherwise found compensable by the workers’ compensation commissioner.  R.R. Donnelly & Sons v. Barnett, 670 N.W.2d 190 (Iowa 2003); Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003); Westside Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999).

ORDER


THEREFORE, it is ordered:


That claimant’s petition for alternate medical care is granted in part and is dismissed in part.  Defendants shall provide claimant the muscle stimulation device as per Dr. Quam’s prescription.  Claimant’s claim for alternate medical care for psychological/psychiatric treatment is dismissed without prejudice.  Defendants are barred from asserting a lack of authorization as a defense in further proceedings concerning the claim for psychiatric/psychological treatment as it relates to claimant’s work injury of March 13, 2002.

Signed and filed this ____3rd_______ day of December, 2004.

   ____________________________







JAMES F. CHRISTENSON






               DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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