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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

KELVIN OUTLAW,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5000194

WRIGHT TREE SERVICE, INC., 
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

EMC INSURANCE COMPANIES,
  :



  :


Insurance Carrier,
  :                                HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 

Kelvin Outlaw, claimant, has filed a petition in arbitration and seeks workers’ compensation benefits from Wright Tree Service, Inc., employer, and EMC Insurance Companies, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on November 20, 2003 in Waterloo, Iowa.  The record in the case consists of joint exhibits 1 through 14, as well as the testimony of the claimant, Robert Bailey, and Angela Outlaw.

ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of permanent disability.

2. The extent of the claimant’s entitlement to permanent partial disability benefits.

3. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Kelvin Outlaw, the claimant, was age 36 at the time of the hearing.  The claimant’s educational background consists of high school special education courses. 

The claimant’s prior work experience includes working for a meat packer in Marshalltown, working for Taco Bell as a cook, and working eight years for IBP, both on the line and in the laundry department.  When he quit there, he was earning $9.20 per hour. 

While working at IBP, the claimant suffered an injury when some bags hit his head and hurt his neck.  He did not file a workers’ compensation claim for this, and did not seek medical treatment. 

The claimant was then incarcerated for a time for burglary and domestic abuse.  He then worked at a school, where he assisted the staff with recesses, etc., for a few months.  

The claimant began work for defendant-employer Wright Tree Service, Inc., on March 24, 1997, where his duties as a grounds man included using a chain saw and mower to remove brush and small trees that interfered with utility lines.  He also operated a bulldozer and stump grinder there.  About seven to eight hours per day, he was driving a machine; the other three hours of the work day he would operate hand tools to cut down trees, cut the limbs into firewood logs, etc.  He worked for Wright Tree Service, Inc., about five years before he was injured, and had no prior injuries or complaints of joint pain up until that time.  He had only missed work for his pleurisy.
On April 11, 2001, the claimant experienced what felt to him like an insect bite, such as from a tick or spider, while performing his work duties.  He did not see any insect, however.  He had climbed onto a bulldozer to check the oil, and when he climbed down, he felt something bite him on the wrist, about two inches above the hand.  He described it as feeling like a needle had stuck him.  He reported the incident to his supervisor, stating that something had bit him.  At the time he was injured for Wright Tree Service, Inc., the claimant was earning $16.81 per hour. 

The claimant stated the injury spot got redder, and felt like something was still in it.  The next day he showed it to a co-worker.  At that time it resembled a blister, and was a little smaller than the size of a pea.  The claimant then popped the blister with a pin, and “black stuff” came out.  The same day as he popped it, he was sent to see a doctor in Shell Rock by his employer. 

The claimant was eventually hospitalized with an infection for a day or two at Allen Hospital in Waterloo, where he was treated with antibiotics through an IV.  (Exhibit 4)  The injury occurred on a Wednesday, and the claimant was hospitalized that Friday, released over the weekend, and returned to work on Monday.  He was sent to Clarksville, Iowa, to a job site, but he felt sick and dizzy and was sent home. 

He laid down when he got home, and when he woke up, he was sweaty, achy and nauseous.  He felt a burning pain in his joints, especially his knees and elbows on both sides, and he could hardly stand up.  He described this as an aching in his joints, especially his legs, hips, elbows and shoulders, with the worst pain in his knees.  

The claimant was treated by his family doctor, Nagarathnamma Nadipuram, M.D.  (Ex. 2, p. 6)  Eventually he was referred to Steven Olsen, D.O.  Dr. Olsen concluded that the claimant did not have any illness caused by an insect bite.  (Ex. 7, pp. 56-57)  On July 16, 2001, Dr. Olsen, on a prescription form, wrote:  “Mr. Outlaw has no industrial injury,” and then mentions an upcoming impairment rating.  (Ex. 3, p. 12)  However, he also felt the claimant should  be referred to Hala Shamsuddin, M.D., a specialist in infectious diseases at the University of Iowa, to investigate the possibility of a deer tick bite. 

Dr. Shamsuddin concluded that the claimant did have an insect bite, and that, although there was no objective evidence, subjectively the claimant displayed a persistent arthralgia triggered by the insect bite at work.  (Ex. 4, p. 35) 

The claimant was off work during this time for about one month.  His arm continued to worsen.  He took Celebrex to address the pain, but without relief.  He experienced sleep disturbance during this month due to the aches and pain.  He also underwent physical therapy for about two weeks. 

The claimant did attempt a return to work, working four to six hour days.  He found that his knees would burn when he walked at work, and his elbow joints bothered him also.  He testified that his knees would feel like they were on fire, and would swell up and be warm to the touch.  When he did not improve, Dr. Olsen again took him off work.  He was paid workers’ compensation benefits for a time, then returned to work at Wright Tree Service, Inc., full time. The claimant returned to full duty work in July of 2001.  He worked full-time plus frequent overtime.  (Ex. 10, p. 92)

When he returned to work this time, the bulldozer was not working and the physical work was even harder.  He worked with a bucket truck dragging brush, etc., and continued to feel burning and popping in his joints, especially his knees.  He worked until November 1, 2001, when he was laid off due to a lack of work.  The claimant feels he was laid off due to this injury, as the company had lots of work and to his knowledge no one else was laid off. 

The claimant testified that prior to April 11, 2001, he had never had any problems with his legs, elbows, hips, neck or knees.  This was confirmed by his wife, Angela Outlaw, as well as Robert Bailey, his foreman, who testified that he had worked with the claimant for five years and had not observed him to have any of these problems prior to April 11, 2001. 

The claimant received unemployment benefits for about a month before beginning work for Asplundh, another tree service, beginning on December 13, 2001.  There he worked 40 to 50 hours per week, at the rate of $14.90 per hour, doing similar duties to his work at Wright Tree Service, Inc., although he states he had to carry more equipment there.  The claimant described his work for Asplundh as more physical than the work for Wright Tree Service, Inc., as more walking was involved.  He continued to experience the same knee and joint problems while working there.  However, this job required him to drive to Illinois work sites and he quit the job in April of 2002 for this reason. 

The claimant then worked for Eagle Tannery, as it was known then, where he worked with animal hides, handling 500 hides per evening shift.  He worked 50 to 70 hours per week, and the work was very physical.  He was paid $12.90 per hour.  He worked there until he was fired for non-attendance due to his incarceration on criminal charges in February 2003. 

After a few months incarceration, the claimant worked at a job for a temp service beginning in July, 2003, earning $6.75 per hour.  He has not worked since this job ended.  He has applied for a couple of jobs in Des Moines, but was told he was “high risk” due to his workers’ compensation injury at Wright Tree Service, Inc.

The claimant cannot read or write.  He also has poor math and writing skills.  He and his wife testified that when he was in school, he was assigned to special education classes.  He does have a Class A Commercial Driver’s License, but he had to take the test seven times to pass it, and had the test read to him verbally six of those times. 

The claimant testified that prior to his work injury, he occasionally suffered migraine headaches, as well as some sinus problems in the winter months.  He also had a prior diagnosis of pleurisy, in March of 2001, and missed work for two weeks.  He returned to work and felt good, but shortly thereafter experienced the work injury alleged herein.  He testified that prior to this alleged injury, he did not have any knee burning symptoms, or any aching in his joints. 

Today, the claimant states he continues to suffer burning and aching of his joints, especially his knees and elbows.  He describes the pain as continuous, and never less than six on a scale of one to ten, with ten being the worst pain.  He states the pain is aggravated if he walks a lot.  He would like to become employed as a truck driver, although he acknowledges his limited math skills may make it difficult for him to complete logbooks. 

Mitchel L. Bernstrom, M.D., has stated that the bite or sting on April 11, 2001 resulted in and caused a systemic illness that the claimant still suffers from.  He stated that he found a “definite causal relationship” between the injury and the symptoms.  (Ex. 6, p. 48)  

The claimant also acknowledged that part of the time he worked for Wright Tree Service, Inc., he was a foreman and was responsible for completing paperwork related to a truck and other equipment, and he was able to do so satisfactorily. He agreed no doctor has imposed restrictions on him, and that he lost his jobs at IBP and Eagle Tannery due to his criminal sentences, not due to any physical problems. 

The claimant also agreed that he was re-tested at the University of Iowa, at the request of Dr. Bernstrom, and again the tests were negative for any disease or infection. 

Angela Outlaw, the claimant’s spouse, testified that she and the claimant are currently undergoing a divorce.  She stated that about one month before the date of injury, the claimant had chest pain and was diagnosed with pleurisy.  He was able to return to work.  She stated that she originally thought the claimant had graduated from high school, but she later discovered he was illiterate.  She states he reads at a third grade level. 

On the date of the injury, when the claimant returned from work, he showed her a pimple-like mark on his forearm.  He stated he had either been bitten or burnt at work.  The next day, the mark was larger.  The claimant went to the company doctor, and then was hospitalized for two days with an infection that went up his arm.  After leaving the hospital, she relates that he reported that his knees were “burning,” as well as stiffness in his other joints. 

Angela Outlaw testified that she accompanied the claimant to his appointments with the doctor in Iowa City.  She expressed dissatisfaction with Dr. Olsen, who she felt did not give them proper attention.  Dr. Olsen told them the condition was not work related.  She acknowledged she had an argument with Dr. Olsen. 

Angela Outlaw thinks the claimant was laid off by Wright Tree Service, Inc. due to his injury and not due to a lack of work.  She and the claimant separated in January of 2003. 

On cross-examination, Angela Outlaw acknowledged that the claimant had mentioned to her that he had suffered a neck injury in the past while working for IBP.  

Bobby Bailey testified for the defendants.  He is a general foreman for the defendant employer.  He testified as to the claimant’s duties, which included completing paperwork for the truck assigned to him, such as keeping track of expenses, doing timesheets for employees, etc., and stated the claimant was able to perform these duties.  He also testified that the claimant’s layoff was due to a reduction in force, and that the number of crews was being reduced.  The claimant’s crew was one among three or four that were laid off, and he himself had taken a demotion from general foreman to foreman during these changes.  He stated when the claimant returned to work, he never stated that he was unable to do the work.  He did acknowledge that the claimant never complained of pain before the injury, but did somewhat afterwards.  Mr. Bailey observed the bite or puncture mark on the claimant’s arm on the day of the injury. 

CONCLUSIONS OF LAW

The first issue in this case is whether the claimant’s current physical condition is caused by the work injury. 

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The claimant worked with trees and shrubs; insects commonly inhabit these plants.  The claimant testified that it felt like a bite; the resulting pustule had the appearance of a bite; and others who observed it, including his wife and his foreman, confirmed that it looked like a bite.  It is not fatal to the claimant’s case that he cannot state that he actually saw the insect that bit him.  It is enough that he has shown, by a preponderance of the evidence, that he was bitten by something on April 11, 2001.

Dr Bernstrom has found a definite causal connection between the claimant’s current condition and the April 11, 2001 injury.  The claimant’s medical history prior to the date of injury showed only occasional migraine headaches and sinus problems, plus an episode of pleurisy.  

Dr. Shamsuddin felt that the temporal relationship between the bite and the onset of the claimant’s symptoms suggested that the bite triggered the condition.  (Ex. 4, p. 35)  

Dr. Nadipurham stated on December 11, 2001, that the claimant’s condition is not caused by his work injury.  Dr. Nadipurum’s opinion is a simple statement of conclusion, without any explanation as to why the claimant’s symptoms are not caused by the bug bite.  (Ex. 2, p. 8) 

Dr. Olsen also has stated that the claimant’s current condition is not related to any work injury.  Dr. Olsen’s opinion is given summarily also, without explanation.  (Ex. 3, p. 12)  In his deposition, Dr. Olsen only partially disagreed with Dr. Shamsuddin’s conclusion, apparently just because the claimant did not actually see the insect that bit him.  (Ex. 7, pp. 57-58)  In addition, Dr. Olsen did not have the opportunity to complete his treatment of the claimant because the claimant became angry with Dr. Olsen and left his office.     

Greater weight will be given to the opinions of Dr. Bernstrom and Dr. Shamsuddin.  Their opinions are more detailed, and reflect the factors relied on in coming to the conclusion.  Dr. Bernstrom was the claimant’s treating physician for over one and a half years, and observed the progress, or lack of progress, of his recovery. 

Given the lack of a prior history of joint pain or aching previous to the bite injury, and in light of the immediate onset of severe symptoms localized in the knees and other joints, it is found that the bite injury by an unknown insect on April 11, 2001 caused the claimant’s current joint arthralgia.  The claimant has carried his burden of proof to show a causal connection between his work injury and his current condition.

The next issue is the extent of the claimant’s permanent disability. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant bears the burden of proof to show the extent of his disability.  He has not offered into the record any rating of permanent partial impairment by any physician.  He has also not offered into the record any work restrictions imposed by any physician.  Instead, the undersigned has only his description of his joint pain with which to assess the level of impairment that has resulted from his work injury. 

Defendants point out that after recovering from his injury, the claimant was able to return to heavy physical work at Wright Tree Service, Inc.  Later, he was able to perform similar work at Asplundh also.  Later still, he worked at Eagle Tannery, doing heavy physical work with animal hides.  He often worked overtime at these jobs.  Defendants argue that this shows his physical impairment from his injury is not great.  

The claimant did not have the joint problems he now has prior to his injury.  Those problems definitely cause him pain and affect his ability to work.  

The claimant’s age makes him young enough to retrain for another job, although his intellectual shortcomings, which stand unrebutted in the record, might make it difficult for him to retrain for any job other than those involving heavy physical work.  However, he has not offered any test results or other gauges of his intellectual capacity other than his own history of special education classes in school.  He was able to do some record keeping in his job.

The claimant has for the most part not lost earnings as a result of his work injury.  Most of his jobs before and after his injury have paid in the same general range.  

Although he argues he was laid off because of his injury, he has not offered any proof to show this.  The defendants on the other hand have provided convincing evidence that his lay off was for economic reasons and not due to his injury.  Thus, he is unemployed today not because of his work injury, but because his criminal conduct while employed at Eagle Tannery resulted in the loss of his job.  He has not shown any motivation to find substitute work. 

Based on these and all other appropriate factors of industrial disability, it is found that the claimant has, as a result of his work injury, an industrial disability of 10 percent. 

The final issue is whether the claimant is entitled to medical benefits. 

The defendants point out that the medical expenses the claimant seeks, which are contained in exhibit 9a and 9b, were not authorized.  They consist of the claimant’s treatment by Dr. Bernstrom, and follow-up treatment at the University of Iowa. 

Under Iowa law, the employer is required to provide care to an injured employee and is permitted to choose the care.  Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997).  Iowa Code section 85.27 provides, in relevant part:

For purposes of this section, this employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  

Unauthorized medical services will not be the responsibility of the employer unless one of the exceptions to the choice of care provision in Iowa Code 85.27 exists.  Those exceptions include an emergency; a denial of liability for the injury or the condition treated; or an abandonment of the claimant’s care by the employer.  

If the employer has abandoned the claimant’s care or denied liability for the injury or the condition, the reasonable cost of subsequent unauthorized care chosen by the injured worker may nevertheless be reimbursed upon a showing that the care was reasonable and necessary treatment of the work injury.  Even when there has been no abandonment of care and liability is admitted, an injured worker may still be reimbursed for unauthorized care upon a showing that the unauthorized care was successful and beneficial toward improving the employee’s condition.  Haack v. Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002), Origer v. Friesth Construction, File No. 1282038 (App. December 20, 2002.

In this case, there was no emergency, and the employer has not denied liability for the claimant’s injury.  In addition, the employer has not abandoned the claimant’s care.  However, it does appear that the care, although unauthorized, was beneficial in treating or improving the claimant’s condition.  The defendants shall be responsible for the medical expenses contained in Exhibits 9a and 9b. 

ORDER

THEREFORE IT IS ORDERED:

That defendants shall pay unto the claimant fifty (50) weeks of permanent partial disability benefits at the rate of four hundred thirty-three and 84/100 dollars ($433.84) per week from July 11, 2001.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this ____20th______ day of February, 2004.

   ________________________







  JON E. HEITLAND
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  COMPENSATION COMMISSIONER
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