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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

WILLIAM RAMSDALE,
  :



  :                        File No. 5012049

Claimant,
  :



  :

vs.

  :                    REVIEW-REOPENING  


  :

NICHOLS ALUMINUM,
  :                             DECISION


  : 


Employer,
  :


Self-Insured,
  :


Defendant.
  :       Head Note Nos.:  2403; 2905; 2907
______________________________________________________________________

STATEMENT OF THE CASE

William Ramsdale, claimant, filed a petition in review-reopening seeking workers' compensation benefits from Nichols Aluminum, as a result of an injury he allegedly sustained on March 31, 2004 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Davenport, Iowa, on July 7, 2010.  The evidence in this case consists of the testimony of claimant and Dennis Hoaglin, safety manager for Nichols Aluminum, and claimant's exhibits 1 through 6 and defendant's exhibits A through Q.
ISSUES

Whether there has been a change of condition since the agreement for settlement approved on February 14, 2008, that might entitle claimant to additional permanent partial disability under a review-reopening and, if so,
The extent of claimant's scheduled member disability; and

Whether defendant is liable for the costs of Dr. Eddingfield's independent medical examination.

FINDINGS OF FACT

The deputy workers' compensation commissioner having heard the testimony and considered the evidence in the record finds that:

William Ramsdale, claimant, sustained a work injury to his left arm on March 31, 2004.  (Exhibit F, page 1)  Claimant also sustained a work injury to his right arm and at times was being treated for both the left arm and the right arm at the same time.  (Claimant's Testimony)  Following the injury to the left arm, the injury which is the subject of the instant proceeding, claimant had treatment including diagnostic tests, use of splints and surgery by Thomas VonGillern, M.D.  (Claimant's Testimony and Ex. 2, pp. 70-85, 87, 90-98, 100-112)  Claimant and Nichols Aluminum, defendant employer, entered into an agreement for settlement which was approved by this agency on February 14, 2008 in which the parties agreed he sustained a 20 percent impairment to the left arm as a result of the March 31, 2004 injury.  (Ex. F, p. 1)  Attached to the agreement for settlement were reports of Marc Hines, M.D., neurologist, dated August 31, 2007 and Charles Eddingfield, M.D., board qualified in general surgery, dated February 22, 2007.  (Ex. F, pp. 1-28)  Both Dr. Hines' and Dr. Eddingfield's reports are somewhat confusing as to what their exact ratings of impairment for only the left upper extremity were.  (Ex. F, pp. 6-25)  At the time of the agreement for settlement claimant was wearing splints on both arms and had restrictions by Dr. VonGillern of maximum of 3 pounds lifting.  (Claimant's Testimony, Ex. 2, pp. 63, 70, and Ex. D, p. 1)  
After the agreement for settlement was approved, February 14, 2008 claimant continued to be treated by Dr. VonGillern for bilateral arm symptoms.  (Ex. 1, pp. 6-20, Ex. 2, pp. 24-59 and Ex. 4, pp. 114-115)  On June 3, 2009, Dr. VonGillern recommended surgery for pain in claimant's left elbow and wrist.  (Ex. 1, p. 5, Ex. 2, p. 28 and Ex. 3, p. 113)  When Dennis Hoaglin, safety manager at Nichols Aluminum, was made aware of the Dr. VonGillern's recommendation for surgery he sought a second opinion by Brian Adams, M.D., board certified in orthopedic surgery with added qualifications in hand surgery, at the University of Iowa Hospitals and Clinics.  (Mr. Hoaglin's Testimony and Ex. I, p. 2)  Dr. Adams saw claimant on August 12, 2009, explained to him surgical intervention would most likely not help him overall and recommended physical therapy, rehabilitation to work on range of motion and strengthening as well as a work hardening program.  (Ex. 5, p. 116 and Ex. H, pp. 1-5)  On April 2, 2010, Dr. Adams recommended restrictions of lifting, pushing, pulling of both hands, 1-5 pounds frequently, 6-20 pounds occasionally and not at all over 21 pounds.  (Ex. H, p. 6)  Dr. Adams thought claimant had "reached maximum response to PT," pain management would need to be provided by other healthcare providers because he (the doctor) did not manage chronic pain and discharged claimant from his care.  (Ex. H, p. 7)  

Claimant's attorney referred him to Dr. Eddingfield for an independent medical examination.  Dr. Eddingfield reviewed medical records, took claimant's history, did a physical examination sometime between April 2, 2010 and April 6, 2010 and prepared a report dated April 6, 2010.  (Ex. 6, pp. 118-122 and Ex. M, pp. 1-5)  Dr. Eddingfield noted that claimant had a maximum grip strength of the left hand of 36 kilograms and in February 2007 had 34 kilograms of grip strength and the grip strength was the same as February 22, 2007.  (Ex. 6, pp. 119 and 122, Ex. M, pp. 119, 122)  It is assumed Dr. Eddingfield's reference to left hand grip strength in February 2008 in Exhibit 6, page 119 is a scrivener's error.  The correct date is February 2007.  Dr. Eddingfield wrote in his April 6, 2010 report:  

You were stating that you are trying to see if the arms are worse or if there is additional impairment.  I am of the opinion that with the recommendation that I gave of 31% final estimated whole person permanent impairment on him in my letter on February 22nd of 2007 that he still has that amount of impairment at least.  He may have a little bit more but I think that it pretty well covers and he is just unable to do anything. . . .
Therefore I am of the opinion that he is totally disabled as the result of the repetitive injuries that he has had over the years beginning on approximately the 31st of March of 2004 while working for Nichols Aluminum.

(Ex. 6, p. 120 and Ex. M, p. 120)

The cost of Dr. Eddingfield's independent medical examination was $700.00.  (Ex. 6, p. 117)

Claimant testified to the following in his deposition (May 13, 2010) and/or at the evidentiary hearing (July 7, 2010).  He obtained a Bachelor of Arts Degree in religion in 2009 and intends to go on to a seminary beginning in August 2010.  At the time of the agreement for settlement, he was not working but since getting his college degree he had had part-time jobs and was working a full-time job at a mental health facility at the time of the evidentiary hearing.  He agreed his current restrictions are now the same or less than they were at the time of the agreement for settlement.  His problems with activity of daily living are pretty much the same as they were at the time of the agreement for settlement.  He now wears splints half of the time and he was wearing them full-time at the time of the agreement for settlement.  He thinks the pain in his left arm has gotten worse and he continues to take pain medication at a stronger dosage than he had at the time of the agreement for settlement.  (Claimant's Testimony and Ex. L, pp. 1-16)
CONCLUSIONS OF LAW

The first issue to be resolved is whether there has been a change of condition since the agreement for settlement approved on February 14, 2008 that might entitle claimant to additional permanent partial disability under a review-reopening.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978).

The workers’ compensation statutory scheme contemplates that future developments (post-award and post-settlement developments), including the worsening of a physical condition or a reduction in earning capacity, should be addressed in review-reopening proceedings.  See Iowa Code § 86.14(2).  The review-reopening claimant need not prove, as an element of his claim, that the current extent of disability was not contemplated by the commissioner (in the arbitration award) or the parties (in their agreement for settlement).

A compensable review-reopening claim filed by an employee requires proof by a preponderance of the evidence that the claimant’s current condition is “proximately caused by the original injury.”  See Simonson, 588 N.W.2d at 434 (original emphasis omitted) (quoting Collentine, 525 N.W.2d at 829).  While worsening of the claimant’s physical condition is one way to satisfy the review-reopening requirement, it is not the only way for a claimant to demonstrate his or her current condition warrants an increase of compensation under section 86.14(2).  See Blacksmith v. All-Am., Inc., 290 N.W.2d 348, 354 (Iowa 1980) (holding a compensable diminution of earning capacity in an industrial disability claim may occur without a deterioration of the claimants [sic] physical capacity).

Therefore, we have held that awards may be adjusted by the commissioner pursuant to section 86.14(2) [then section 86.34] when a temporary disability later develops into a permanent disability, see Rose v. John Deere Ottumwa Works, 247 Iowa 900, 906, 76 N.W.2d 756, 759(1956), or when critical facts existed but were unknown and could not have been discovered by the exercise of reasonable diligence at the time of the prior settlement or award, see Gosek v. Garmer & Stiles Co., 158 N.W.2d 731, 735 (Iowa 1968).  We have also previously approved a review-reopening where an injury to a scheduled member later caused an industrial disability.  See Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 13, 17 (Iowa 1993) (“[A] psychological condition caused or aggravated by a scheduled injury is to be compensated as an unscheduled injury.”).

Although we do not require the claimant to demonstrate his current condition was not contemplated at the time of the original settlement, we emphasize the principles of res judicata still apply – that the agency, in a review-reopening petition, should not reevaluate an employee’s level of physical impairment or earning capacity if all of the facts and circumstances were known or knowable at the time of the original action.  As this court has explained, a contrary view would tend to defeat the intention of the legislature[:] . . .  “The fundamental reason for the enactment of this legislation is to avoid litigation, lessen the expense incident thereto, minimize appeals, and afford an efficient and speedy tribunal to determine and award compensation under the terms of this act.”

Stice, 228 Iowa at 1038, 291 N.W. at 456 (quoting Flint v. City of Eldon, 191 Iowa 845, 847, 183 N.W. 344, 345 (1921)).  Therefore, “once there has been an agreement or adjudication the commissioner, absent appeal and remand of the case, has no authority on a later review to change the compensation granted on the same or substantially same facts as those previously considered.”  Gosek, 158 N.W.2d at 732.  For example, a “mere difference of opinion of experts or competent observers as to the percentage of disability arising from the original injury would not be sufficient to justify a different determination by another commissioner on a petition for review reopening.”  Bousfield v. Sisters of Mercy, 249 Iowa 64, 69, 86 N.W.2d 109, 113 (1957).  Likewise, section 86.14(2) does not provide an opportunity to relitigate causation issues that were determined in the initial award or settlement agreement.  
Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 392-393 (Iowa 2009).
Claimant seeks additional permanent partial disability benefits for a scheduled member disability, namely the left arm.  Claimant must prove that the functional loss/permanent impairment has changed since the agreement for settlement.  He has failed to do so.  The only opinion in the record regarding claimant's permanent impairment since the agreement for settlement is that of Dr. Eddingfield.  Dr. Eddingfield was specifically asked if claimant's arms were worse or if there was additional impairment.  Dr. Eddingfield opined that the impairment rating he gave on February 22, 2007 that was part of the agreement for settlement was "still that amount of impairment at least" and claimant "may have a little bit more but I think it pretty well covers."  Dr. Eddingfield effectively opined that there was no change of condition of claimant's arms.  Dr. Eddingfield gave no new or additional specific impairment for the left arm. 
Having concluded that claimant has failed to prove there has been a change of condition since the agreement for settlement approved on February 14, 2008, the issue of the extent of claimant's scheduled member disability is moot. 

The next issue to be resolved is whether defendant is liable for the costs of Dr. Eddingfield's April 6, 2010 independent medical examination. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Even though we have not applied Iowa Code section 85.39 to review-reopening petitions, the industrial commissioner has. In Sheriff v. Intercity Express, 34 Iowa Indus. Comm’r Repts. 302 (Oct. 1978), the employee sought reimbursement for a section 85.39 medical evaluation during his second review-reopening proceeding. The employee asserted that the prior evaluation, which the new medical evaluation challenged, was the physician’s report during the first review-reopening proceeding. Sheriff, 34 Iowa Indus. Comm’r Rpts. at 303. In denying the claim for reimbursement, the commissioner stated 

Claimant’s subsequent attempt to obtain an examination pursuant to § 85.39 is either an attempt to get evidence of an evaluation of disability greater than that awarded by the deputy in the first review-reopening proceeding or an attempt to get evidence of a change in condition at the employer’s expense. It is neither contemplated nor proper that § 85.39 be used for these purposes. 

Id. Although we do not defer to the commissioner’s interpretation of the workers’ compensation statute, Larson Mfg. Co. v. Thorson, 763 N.W.2d 842, 850 (Iowa 2009), we find the commissioner’s reasoning persuasive here. 

We agree with the commissioner and the district court that Iowa Code section 85.39 does not expose the employer to liability for reimbursement of the cost of a medical evaluation unless the employer has obtained a rating in the same proceeding with which the claimant disagrees. In 2002, Kohlhaas entered into a settlement agreement establishing his disability. Three years later, he seeks reimbursement for a medical evaluation not to rebut a new impairment rating obtained by the employer in the review-reopening proceeding, but rather to cast doubt on an impairment rating obtained by the employer before the agreement for settlement was reached. If Kohlhaas wanted to challenge Dr. Crane’s evaluation at his employer’s expense, he should have done so in the original proceeding establishing his disability in 2002, not during the review-reopening proceeding three years later. The review-reopening proceeding in this case is a new and distinct proceeding apart from the original arbitration action, as the claimant had a burden to prove something different than he proved at the arbitration hearing. See Iowa Code § 86.14(2). As the employer did not obtain a new evaluation of Kohlhaas’ disability in connection with the review-reopening proceeding, Kohlhaas is not entitled to reimbursement for expenses associated with Dr. Kuhnlein’s medical evaluation under section 85.39.  (Emphasis added.)

Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 394-395 (Iowa 2010).

In this review-reopening proceeding the defendant did not obtain a new evaluation of claimant's impairment.  Under the holding of Kohlhaas claimant is not entitled to reimbursement for Dr. Eddingfield's independent medical examination because defendant has not had an independent medical examination or rating in the instant review-reopening proceeding.

ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings.

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33, but not the costs of Dr. Eddingfield's independent medical examination.

Signed and filed this __18th ___ day of August, 2010.

   ________________________







CLAIR R. CRAMER






          DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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