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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SERGIO QUIROZ-MARTINEZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5043192
FARMLAND,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SAFETY NATIONAL,
  :



  :


Insurance Carrier,
  :


Defendants.
  :  Head Note Nos.:  1108.20, 1402.30, 2204
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Sergio Quiroz-Martinez, filed a petition in arbitration seeking workers’ compensation benefits from Farmland, employer, and Safety National, insurer, both as defendants.  This case was heard in Sioux City, Iowa on January 22, 2014 with a final submission on February 14, 2014.  The record in this case consists of joint exhibits 1 through 12, and the testimony of claimant, Elizabeth Morales, Wilson Martinez, Brian Lazar, Becky Jacobsen, Mai Lee and Jacqueline Lozano.  Serving as interpreter was Frank Gonzalez.
ISSUES

1. Whether claimant sustained an injury that arose out of and in the course of employment.
2. Whether claimant’s injury resulted in a permanent impairment; and if so,
3. The extent of claimant’s entitlement to permanent partial disability benefits.
4. Costs.
FINDINGS OF FACTS

Claimant was 53 years old at the time of hearing.  Claimant is a native of Nicaragua.  He speaks limited English.  Claimant came to the United States in 1989.  He lived for a while in California.  (Exhibit 6, page 2; Ex. 7, p. 2)  Claimant testified he had been married to Ana Martinez but divorced after five years.  At the time of hearing, claimant was back living with Ms. Martinez and her son, Wilson.  

Claimant began working for Farmland in 2003.  Claimant testified he works in the Ready To Eat (RTE) line on the night shift at Farmland.  Claimant’s job involves stacking pallets at the end of a production line.

Claimant’s prior medical history is relevant.  In April of 2010 claimant was evaluated by RoseMary Mason, M.D.  Claimant complained of depression and had difficulty sleeping.  He had an ex-wife in Denison and had few friends and family living nearby.  He was assessed as having depression and insomnia.  (Ex. 4, p. 1)

Claimant returned in follow-up with Dr. Mason in June of 2010 with continued complaints of insomnia and depression.  Citalopram had helped claimant.  He was taken off work for three days, and his prescription was refilled.  (Ex. 4, p. 2)

Claimant returned to Dr. Mason in July of 2010 with complaints of depression, insomnia and nervous stress.  Claimant was taken off work for three days.  (Ex. 4, p. 3)

In January of 2011 claimant was evaluated by David Tan Creti, M.D. with complaints of depression.  Claimant had trouble eating and sleeping.  Claimant’s son had been deported to El Salvador.  Claimant was recommended to have counseling.  He was assessed as having depression and insomnia and taken off work for three days.  (Ex. 4, p. 4)

In deposition, claimant testified he had not had prior treatment for depression.  (Ex. 12, p. 43)  At hearing, he testified he had been treated for depression before the October of 2012 alleged work injury.  He said his depression in 2010 and 2011 occurred when he was going through a divorce.  He said depression he had as a result of his October 2012 injury was greater than that experienced in 2010 and 2011.

Claimant testified that in the summer of 2012 Jackie Lozano became his supervisor in RTE.  The supervisor above Ms. Lozano is Brian Lazar.  Claimant testified a number of events occurred that allegedly caused stress in the workplace and depression.  Claimant was not specific about dates of the incidents.  

Claimant testified that since Ms. Lozano became his supervisor, co-workers who were friends of Ms. Lozano were allowed to take longer breaks than claimant.  He also testified that one of his co-workers, Luis Saldana, gave Ms. Lozano shoulder rubs on several occasions.

Claimant testified that at one point, line speeds increased for production.  He testified that co-workers were increasing the line speed.  He testified this did not affect him, but affected his ex-wife’s son, Wilson Martinez (Wilson).
Claimant testified that Ms. Lozano yelled at him on several occasions.  He said that on one occasion he told Ms. Lozano to put salt on the floor of a cooler so workers would not slip on the floor.  He said Ms. Lozano yelled at him, as she thought claimant was telling her how to do her job.  

Claimant testified that on another occasion Ms. Lozano wanted claimant to accuse a co-worker, Mr. Saldana, of hitting claimant with a hi-low pallet jack.  He said this did not happen, yet Ms. Lozano insisted claimant report a work injury caused by Mr. Saldana.  Claimant said he believed Ms. Lozano was trying to encourage him to make a false report so claimant would be disciplined.  Claimant refused to make the report and he said Ms. Lozano yelled at him.

Claimant said on another occasion Ms. Lozano called him over a loudspeaker in the plant when he was getting some boxes.  Claimant said this caused him embarrassment.  

Claimant testified Mr. Lazar wants him fired.  He said Mr. Lazar is a bully and yells at claimant.  Claimant testified Mr. Lazar treats other employees poorly also.  (Ex. 12, pp. 41-42)  He said Mr. Lazar has attempted to get him fired on numerous occasions.

Claimant testified he told a co-worker, Mai Lee, a production line was changing.  He testified Ms. Lee yelled at him.  He testified Mr. Lazar threatened to fire him regarding the incident with Ms. Lee.

Ms. Lee testified at hearing she is a co-worker of claimant.  She said that in October of 2012 claimant yelled at her regarding a change in a production line.  She said she filed a complaint against claimant regarding the incident.  

A Farmland report, dated October 3, 2012, indicates both Ms. Lee and claimant accused each other of yelling.  Both claimant and Ms. Lee were counseled to be more respectful of co-workers and to report future problems to human resources.  (Ex. 10, pp. 7-8)

Claimant testified in deposition that when he was taken into an office to be disciplined, a union representative was never in the office.  (Ex. 12, pp. 19-22)  He also testified in deposition and in hearing that union representatives have been available at some discipline situations.  (Ex. 12, p. 49)  Claimant testified he has not filed a grievance regarding workplace harassment, as the union almost always sides with Farmland on disputes.  He testified that neither Ms. Lozano nor Mr. Lazar has written him up for a disciplinary issue.

Elizabeth Morales testified she worked at Farmland for six years.  She testified she was a supervisor under Mr. Lazar for about nine months.  She said Mr. Lazar treated her poorly and was very rude to her.  She said she has seen Mr. Lazar yell at Farmland employees.  She said Mr. Lazar manages in a bullying way.  She testified the area Mr. Lazar manages has high turnover because of his abusive manner.  She said she left a $50,000.00 a year job because of Mr. Lazar’s abusive manner.  (Ex. 8)

Ms. Morales testified she has not seen Mr. Lazar yell or even interact with claimant.  

Wilson Martinez (Wilson) testified he works at Farmland with claimant.  He said that from May through October of 2012 he worked in the same area as claimant.  He said he has seen Mr. Lazar scream at Farmland employees and that Mr. Lazar has yelled at him.  Wilson said Mr. Lazar intimidated him and asked him if he wanted to move to another job at Farmland.  He said he has seen claimant mistreated at work by Mr. Lazar.

Wilson also testified Ms. Lozano allows some co-workers to take extra or longer breaks.  He said that co-workers had manipulated line speed to make the line go faster.  He said he filed a grievance regarding preferential treatment of some workers and increased line speed.  

Mr. Lazar testified he is the group supervisor for the Night Processing Department with Farmland.  He said he oversees about 176 employees and 5 assistant managers, including Ms. Lozano.  He testified his job is to ensure assistant supervisors do their jobs, employees work in a safe environment, and production quotas are met.  He said claimant’s job is to stack, pack and palletize product at the end of a production line.

Mr. Lazar testified he does not have any issues with claimant and has never given claimant a written reprimand.  He said he has never had a quality of work issue with claimant.  Mr. Lazar testified he was involved in an issue with Ms. Lee and claimant.  He said the incident was written up.  (Ex. 10, pp. 7-8)  He said the incident occurred when Ms. Lee and claimant had an argument regarding a change of product on a line, and he considered it a non-issue.

Mr. Lazar testified there was an incident when employees on the line in the RTE department were increasing line speed.  He said that matter was resolved so that line speed could only be manipulated from a supervisor’s office.

On October 9, 2012 claimant was evaluated by Dr. Tan Creti for depression and stress concerning warnings from work.  Claimant was prescribed Cymbalta.  He was assessed as having stress and anxiety.  He was taken off work.  (Ex. 4, pp. 5 and 7)

On October 16, 2012 claimant returned in follow-up with Dr. Tan Creti.  Claimant thought “some” of his depression was due to work.  He was assessed as having depression, stress and anxiety.  (Ex. 4, p. 6)

In a letter dated November 2, 2012, claimant’s counsel gave notice to Farmland that claimant alleged a temporary mental injury based on harassment from Mr. Lazar.  (Ex. 11)

On November 6, 2012, claimant was evaluated at Creighton-Alegent Behavioral Health (Creighton) by Dannette Eveloff, APRN.  Claimant was depressed, anxious and agitated.  Claimant had obsessive thoughts and paranoia.  He was afraid of being fired at work.  He indicated he was so afraid he could not go out to buy groceries.  A handwritten form, completed by an unknown person, indicated claimant’s condition was “contributed to” by work.  The form also indicates “stress with co-workers and supervisors”.  (Ex. 5, pp. 5-15) 

Becky Jacobsen testified she is the Human Resources Manager with Farmland.  In that capacity she is familiar with claimant and his alleged mental work injury.  She said that when she received the November 2, 2012 letter, she performed an investigation of claimant’s work area.  She testified she reviewed claimant’s personnel file.  She typified claimant’s personnel file as good.  She said that if a supervisor wanted to get an employee fired, they would have the employee written up.

Ms. Jacobsen noted there were indications, in claimant’s personnel file, that Ms. Lozano favored some employees and that line speed had been altered.  She said the file indicates these issues were addressed and resolved.  (Ex. 10, p. 5)  Based on claimant’s allegations of a mental injury, Ms. Jacobsen performed an investigation of those supervised by Mr. Lazar.  The investigation indicated some employees complained of a hostile work environment caused by other supervisors and co-workers.  The investigation did not indicate Mr. Lazar or Ms. Lozano mistreated claimant.  (Ex. 10)  Ms. Jacobsen testified the investigation did find that two employees had complained of Mr. Lazar yelling at Farmland employees.  Claimant was not one of those employees.  (Ex. 10, p. 50)

Ms. Jacobsen testified that before she received notice of claimant’s alleged mental injury, meetings were held concerning work issues in the RTE section.  Claimant did complain about an employee named Gilberto (no last name given).  There is no indication in these records claimant complained about mistreatment concerning Mr. Lazar or Ms. Lozano.  (Ex. 10, pp. 5-10)  Ms. Jacobsen testified she could not find evidence of a grievance or an EEOC complaint filed against Mr. Lazar.  

In an undated letter to Dr. Tan Creti claimant indicated he had panic attacks, crying spells and difficulty with sleep.  (Ex. 4, p. 9)

On January 25, 2013 claimant was evaluated at Creighton.  Claimant was assessed as having a major depressive disorder and prescribed medication.  (Ex. 5, p. 18)

In a report Rosanna Jones-Thurman, Ph.D., gave her impression of claimant’s condition following testing and evaluation on April 10, 2013.  Ms. Jones-Thurman is a clinical psychologist.  The report appears to have an incorrect date of April 10, 2012.  Ms. Jones-Thurman’s testing was a part of a psychological assessment done in conjunction with Terry Davis, M.D., a psychiatrist.  In the report claimant indicated Mr. Lazar had harassed and threatened to fire him.  (Ex. 7, pp. 1-8)

In a June 29, 2013 report Dr. Davis gave his opinions of claimant’s condition following evaluation of claimant and review of testing performed by Ms. Jones-Thurman.  Claimant reported feeling intimidated, harassed and threatened at work.  Dr. Davis noted that Dr. Tan Creti’s records, medical records, and claimant’s deposition lacked specificity or documentation indicating the workplace contributed to claimant’s mental condition.  (Ex. 6, pp. 4-5)  He noted that testing results, specifically the MMPI-2, indicated claimant’s personality traits or characteristics appeared to be the cause of claimant’s problems, and not the job at Farmland.  (Ex. 6, pp. 11, 13, and 18)

Dr. Davis assessed claimant as having a history of adjustment disorder with mixed anxiety and depressed mood.  He opined claimant first developed the disorder in April of 2010 when claimant was going through a divorce and he did not have family or friends on Denison, Iowa.  (Ex. 6, p. 15)  Dr. Davis opined claimant was not limited in working due to his psychiatric disorder, that claimant had no work restrictions, and that any future medical treatment was not related to work.  (Ex. 6, p. 18)

At the time of hearing claimant was still employed in the RTE line at Farmland with no restrictions.  He testified he wanted to be left alone to work in peace.  At the time of hearing claimant took Cymbalta and another medication for sleep.  He testified in deposition he did not know “…why people are obsessed with the idea of firing me.”  (Ex. 12, p. 52)

Jacqueline Lozano testified she supervised claimant in the RTE line.  She said she has no personal issues with claimant.  She said she has not written claimant up for a reprimand.  

CONCLUSION OF LAW

The first issue to be addressed is if claimant sustained an injury that arose out of and in the course of employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Non-traumatically caused mental injuries are compensable under Iowa Code section 85.3(1).  Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). 

Under Dunlavey, mental injuries caused by work-related stress are compensable if, after demonstrating medical causation, the employee shows that the mental injury was caused by work place stress of greater magnitude than the day to day mental stresses experienced by other workers employed in the same or similar jobs, regardless of their employer.  Id. at 857.  

Both medical and legal causation must be resolved in claimant’s favor before an injury arising out of and in the course of the employment can be established.  To establish medical causation, the employee must show that the stresses and tensions arising from the work environment are a proximate cause of the employee’s mental difficulties.  If the medical causation issue is resolved in favor of the employee, legal causation is examined.  Legal causation involves a determination of whether the work stresses and tensions the employee experienced, when viewed objectively and not as the employee perceived them, were of greater magnitude than the day to day mental stresses workers employed in the same or similar jobs experience routinely regardless of their employer.  

The employee has the burden to establish the requisite legal causation.  Evidence of stresses experienced by workers with similar jobs employed by a different employer is relevant; evidence of the stresses of other workers employed by the same employer in the same or similar jobs will usually be most persuasive and determinative on the issue.  Id. at 858.  

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).  

In order for a claimant to prove he sustained a mental injury that arose out of and in the course of employment, claimant must first show he sustained a mental injury caused by work.  This is often referred as the “medical” prong of the two part test under Dunlavey.

As noted, claimant had treated for depression in 2010 and 2011.  Records suggest this bout of depression was caused by a divorce and claimant’s son being deported.  

Since 2012 claimant has been evaluated and treated by a number of health care professionals for depression and anxiety.  Claimant has treated with Dr. Tan Creti for about a year.  Dr. Tan Creti’s records give no opinion regarding causation of claimant’s mental health problems.  (Ex. 4)

Claimant was also evaluated by nurse practitioner Eveloff with Creighton.  Nurse practitioner Eveloff gave no opinions regarding causation of claimant’s mental health problems.  (Ex. 5)

A handwritten psychiatrist form from Creighton does indicate claimant’s condition is “contributed” to by work.  There is no indication who made this record, or their qualifications.  A form, written by an unknown source, indicating claimant’s work “contributed” to his mental health condition is insufficient to prove causation of a mental health injury.

Claimant was also tested and evaluated by Dr. Davis and Dr. Jones-Thurman.  Dr. Davis opined claimant’s job at Farmland did not cause or aggravate, or even exacerbate his anxiety and depression disorder.  He also opined claimant’s anxiety and depression related back to his depression in 2010 and 2011.  (Ex. 6, pp. 6 and 14)

No expert has opined claimant’s mental health problems were caused by his work at Farmland.  The only expert opinion in the record regarding causation indicates claimant’s condition is not caused or aggravated by his work at Farmland.  Given this record, claimant has failed to carry his burden of proof regarding medical causation.

Claimant has failed to carry his burden of proof of the medical prong of the two-part test under Dunlavey.  The second prong of that test, the “legal” test, is also addressed.

Claimant has the burden of proof to show his workplace stress was more than that commonly experienced in similar jobs or occupations.  Dunlavey at 858.

Claimant contends his mental injury was caused by favoritism shown by Ms. Lozano towards other employees.  This issue does not appear as a stress-causing incident in any of claimant’s medical records.  It is also unclear, from the record, how this favoritism, which does appear to have existed for a short time in claimant’s work area, affected claimant or caused stress or anxiety at work.

Claimant contends he was harassed and threatened with job loss by Mr. Lazar and Ms. Lozano.  The record indicates that if a supervisor wanted to have an employee terminated, they would write the employee up for disciplinary actions.  Claimant had no write-ups or discipline actions in his file.  Claimant provided no explanation why he had not received disciplinary write-ups in his file, if, in fact, Mr. Lazar or Ms. Lozano desired to fire him.  There is no record in claimant’s personnel file that he complained about Ms. Lozano or Mr. Lazar at any time, although he did complain about Ms. Lee and a co-worker named Gilberto.  Claimant has also not filed a labor grievance against Mr. Lazar or Ms. Lozano.

Ms. Morales testified Mr. Lazar yelled and belittled her.  Ms. Morales had no testimony regarding claimant, and had never witnessed any interaction between claimant and his supervisors.

Wilson, claimant’s ex-wife’s son, testified he has been harassed by Mr. Lazar.  He testified he has also seen claimant yelled at by Mr. Lazar.  Wilson indicated he filed a grievance regarding his concerns about the work environment at Farmland.  He had little specific information regarding Mr. Lazar’s treatment of claimant.

Claimant has never received a written reprimand by Mr. Lazar or Ms. Lozano.  He has not filed a union grievance concerning either supervisor.  Personnel records indicate claimant has complained about two co-workers.  Claimant’s personnel file does not indicate claimant has raised issues about treatment for Mr. Lazar or Ms. Lozano.  Some of claimant’s complaints regarding harassment did not affect claimant and are not referenced in medical records concerning a work place mental injury.  Given this record, claimant has also failed to carry his burden of proof regarding the legal prong of the Dunlavey test.

Claimant has failed to carry his burden of proof regarding both medical and legal causation.  Since claimant has failed to carry his burden of proof concerning these issues, claimant has failed to carry his burden of proof he sustained an injury arising out of and in the course of employment.

As claimant has failed to carry his burden of proof he sustained an injury arising out of and in the course of employment, all other issues are moot.

ORDER

THEREFORE, it is ordered:

That claimant take nothing from these proceedings.

That both parties shall pay their own costs.
Signed and filed this ____7th_______ day of May, 2014.
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