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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RICHARD NORMAN,
  :



  :                          File No. 5023622

Claimant,
  :


  :                      A R B I T R A T I O N
vs.

  :



  :                           D E C I S I O N
GRIFFIN PIPE PRODUCTS CO.,
  :



  : 


Employer,
  :


Self‑Insured,
  :               Head Note Nos.:  1801.1; 1802;

Defendant.
  : 



    1803; 4000.2
______________________________________________________________________

STATEMENT OF THE CASE

Richard Norman, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Griffin Pipe Products Company, self-insured employer, as a result of an injury he allegedly sustained on April 2, 2007 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Council Bluffs, Iowa, on June 11, 2008.  The evidence in this case consists of the testimony of claimant and joint exhibits 1 through 8 and defendant’s exhibits A through D.  
ISSUES
Whether claimant is entitled to healing period or temporary partial disability benefits for the week September 2, 2007 through September 8, 2007;

The extent of claimant’s industrial disability;
Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 for late payment of temporary partial disability benefits and healing period benefits and, if so, how much.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Richard Norman, claimant was born in 1971 making him 36 years old at the time of the evidentiary hearing.  (Claimant’s Testimony)  He completed the 11th grade and later got his GED.  (Claimant’s Testimony and Exhibit A, internal pages 6-7)  His grades in high school were C’s.  (Claimant’s Testimony)  He has no further formal education or training.  (Claimant’s Testimony and Ex. A, int. p. 7)


Claimant’s work history prior to beginning work at Griffin Pipe Products, defendant-employer, (hereinafter Griffin Pipe) includes: working at a foundry as a ladle liner for approximately five years; working at a foundry as a molder for approximately one year; and working as a pump builder for three years and in quality control for approximately two years at a hydraulic pump manufacturer.  (Claimant’s Testimony and Ex. A, int. pp. 10-15, 19)  Claimant’s wages at the pump manufacturer were $16.25 per hour.  (Ex. A, int. p. 12)  

Claimant began working at Griffin Pipe on July 5, 2000 as a general laborer at a starting pay of $13.345 per hour.  (Claimant’s Testimony and Ex. C)  Employees at Griffin Pipe are covered by the provisions of a union collective bargain contract which allows workers to bid into jobs based on seniority.  (Claimant’s Testimony)  Griffin Pipe is in the business of manufacturing metal pipe in various dimensions.  (Claimant’s Testimony)  On December 6, 2000, June 27, 2003, October 20, 2003 and November 28, 2005 claimant successfully bid into jobs.  (Ex. C)  Claimant has worked as an oven furnace tender, ductile iron treater, trough operator, machine operator, utility worker, bell buster and pipe cleaner.  (Claimant’s Testimony, Ex. A, int. pp. 15-16, and Ex. C)  During the time he has worked at Griffin Pipe he has received periodic general wage increases (GWI).  (Ex. C)  


Prior to April 2, 2007, he had twisted his ankle but had fully recovered.  (Claimant’s Testimony)  As of April 2, 2007, he was receiving no ongoing medical care.  (Claimant’s Testimony)  Effective October 6, 2006, claimant had successfully bid into a job of trough operator earning $17.245 per hour.  (Claimant’s Testimony and Ex. C)  He described the job of trough operator as physically demanding particularly if the work involved larger diameter pipe.  (Claimant’s Testimony)


On April 2, 2007, claimant sustained a stipulated injury to his left shoulder while working as a C-trough operator.  (Claimant’s Testimony and Ex. A, int. p. 15)  Claimant hurt his left shoulder while using a chipping bar 3 ½  feet long weighing 3 to 4 pounds to chip slag and iron in a quad ladle 4 feet wide and long and 3 feet deep.  (Claimant’s Testimony and Ex. A, int. pp. 16, 21-23, 26)  At the time, claimant was working overtime by working 9 hours and 15 minutes per day.  (Ex. A, int. p. 22) 

Griffin Pipe sent claimant to D.M. Gammel, M.D., who saw him on April 3, 2007, made a diagnosis of tendonitis/bursitis of the left shoulder and recommended over-the-counter Advil and no lifting over five pounds or repetitive use of the left arm.  (Ex. 1, pp. 2-4)  Claimant returned to Dr. Gammel for follow-up on April 10, 2007 and the doctor administered an injection and continued medication and restrictions.  (Ex. 1, pp. 5-7)  When claimant saw Dr. Gammel for follow-up on April 17, 2007 he reported the injection gave him relief for approximately 48 hours and the doctor continued modified work duty, medication, and referred him to Huy Trinh, M.D., an orthopaedic surgeon.  (Ex. 1, pp. 8-9)


Dr. Trinh saw claimant on May 3, 2007, formed an impression of left rotator cuff syndrome, subacromial bursitis, directed him to have two weeks of physical therapy and home exercises and light‑duty work.  (Ex. 2, pp. 2-4)  When Dr. Trinh saw claimant on May 18, 2007 he still had left shoulder pain and the doctor continued physical therapy and the same restrictions and ordered an MRI of the left shoulder.  (Ex. 2, pp. 5-6)  Dr. Trinh saw claimant on June 11, 2007, noted he was still sore; noted the MRI of the left shoulder showed “acromion Type II,” a partial tear of the articular side of the supraspinatus tendon; formed an impression of partial tear of the supraspinatus tendon left shoulder; injected the left shoulder; and continued work restrictions.  (Ex. 2, pp. 7-8)  When Dr. Trinh saw claimant on July 6, 2007, he noted the injection did not help, recommended claimant undergo arthroscopy and continued work restrictions.  (Ex. 2, pp. 9-10) 

On July 30, 2007, Dr. Trinh performed outpatient surgery consisting of arthroscopy, acromioplasty of the left shoulder.  (Claimant’s Testimony and Ex. 3, p. 2)  Dr. Trinh’s postoperative diagnoses were impingement syndrome, left shoulder, and partial tear of the rotator cuff, left shoulder.  (Ex. 3, p. 2)  Dr. Trinh saw claimant on August 3, 2007 for follow-up, noted he was doing relatively well, noted he had started physical therapy and released him to return to light‑duty, very light left upper extremity use, effective August 6, 2007.  (Ex. 8, pp. 11-12)


Claimant returned to work light‑duty on August 6, 2007 and “sat in the break room.”  (Claimant’s Testimony)  Claimant worked full time on light‑duty but his gross pay was reduced from what he had been earning (average weekly wage of $936.37) because he did not work overtime.  (Claimant’s Testimony, Ex. 6, p. 2, Ex. A, int. pp. 37-38 and Ex. B)  


Dr. Trinh saw claimant again for follow-up on August 23, 2007, noted he was progressing well and continued physical therapy for three weeks and work restrictions.  (Ex. 2, pp. 13-15)


For the week of September 2, 2007 through September 8, 2007 with a pay date of September 13, 2007 there was a plant shut down because of shortage of orders for pipe and no production workers worked that week.  (Claimant’s Testimony, Ex. 5, p. 1, Ex. 6, p. 2, and Ex. B)  Claimant was paid holiday pay of $141.64 for Labor Day (September 3, 2007).  (Claimant’s Testimony, Ex. 6, p. 2 and Ex. B)  The holiday pay of $141.64 divided by eight hours equals $17.705 per hour.  From this calculation it is found that for the day of September 3, 2007, claimant was paid an equivalent of a full day’s pay.  Claimant was not paid temporary partial disability benefits for the week of September 2, 2007 through September 8, 2007.  (Ex. 5, p. 1, Ex. 6, p. 2, Ex. B, and Ex. D)  After the one week plant shut down, claimant returned to light-duty work.  (Claimant’s Testimony)


When Dr. Trinh saw claimant on September 13, 2007 he had been having pain going down the anterior lateral aspect of the proximal arm and the doctor showed him stretching exercises, continued physical therapy for three weeks and continued light‑duty but increased the amount claimant could lift.  (Ex. 2, pp. 16-18)  On October 11, 2007, Dr. Trinh saw claimant, noted his shoulder still had occasional soreness, continued physical therapy for two more weeks, continued light‑duty but further increased the amount he could lift and released him to full-duty starting on October 29, 2007.  (Ex. 2, pp. 19-21)  


Claimant returned to fully-duty work working as an A-trough operator.  (Claimant’s Testimony and Ex. A, int. pp. 28-29)  The job requirements of an A-trough operator are the same as a C-trough operator but the pipe and “quad” are smaller and claimant has a partner to do the work.  (Claimant’s Testimony and Ex. A, int. pp. 29, 32)  According to the claimant, the job as A-trough operator is easier than C-trough operator.  (Claimant’s Testimony and Ex. A, int. p. 29)

On November 15, 2007, Dr. Trinh saw claimant, recorded claimant reported his shoulder was doing well with occasional minor discomfort only and was back to regular work.  (Ex. 2, p. 22)  Also on November 15, 2007, Dr. Trinh told claimant he needed to continue to work on range of motion as well as strengthening of the shoulder, considered him at maximum medical improvement that day, released him to return to regular work duties without restrictions and directed him to return on an as needed basis only.  (Ex. 2, pp. 22-23)


Claimant was deposed on December 3, 2007.  (Ex. A, int. p. 1)  When he was deposed, claimant was doing the A-trough operator job without restrictions.  (Ex. A, int. pp. 18-19, 29, 33)  He thought there were some jobs in the plant he could not do because of his self-imposed limitations.  (Claimant’s Testimony and Ex. A, int. pp. 33-34)  


In a letter dated December 6, 2007, claimant’s attorney asked Dr. Trinh to answer certain questions.  (Ex. 2, p. 24)  In a letter dated December 18, 2007 to defendant’s attorney claimant’s attorney demanded that claimant be paid for temporary partial disability benefits in the total amount of $1,903.10 for the 12 pay dates August 16, 2007 to November 1, 2007.  (Ex. 6, pp. 1-2)  Dr. Trinh responded to claimant’s attorney’s December 6, 2007 letter in a letter dated December 20, 2007 and wrote that claimant’s diagnosis was impingement syndrome with a partial tear of the left rotator cuff, he had surgery with good results, he reached maximum medical improvement as of December 20, 2007, under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, he had a 5 percent permanent impairment of the left upper extremity, he had no permanent restrictions and no future medical treatment was needed.  (Ex. 2, p. 25)  


From November 15, 2007 to January 27, 2008 claimant returned to regular duty work earning approximately $17.70 per hour.  (Claimant’s Testimony)  Claimant testified that the job was easier because he was working with smaller diameter pipe and had a partner.  (Claimant’s Testimony)  On January 28, 2008, there was a company wide lock-out.  (Claimant’s Testimony)


In a check dated May 27, 2008, Griffin Pipe paid claimant 11 weeks of temporary partial disability benefits in the total amount of $1,373.06.  (Ex. 7, p. 1 and Ex. D)


Claimant testified to the following at the evidentiary hearing (June 11, 2008).  He had not worked at Griffin Pipe since January 28, 2008 because of the lock-out.  Before the lock-out, he was able to do all the essential requirements of his job at Griffin Pipe.  He has worked part-time at a car dealership where he is a working supervisor of a six‑person car wash crew.  He has weakness and loss of range of motion of the left shoulder and it gets tired and sore particularly when the weather changes.  He limits overhead activities.  He demonstrated that he was able to lift his left arm above his head.  He takes over-the-counter medication when he is sore but not daily.  He could do some but not all of the jobs he held before working at Griffin Pipe and could do some but not all jobs he has had at Griffin Pipe.  Dr. Trinh told him to avoid things that will bother his left shoulder.  (Claimant’s Testimony)  
CONCLUSIONS OF LAW

The first issue to be resolved is whether claimant is entitled to healing period benefits or temporary partial disability benefits for the week of September 2, 2007 through September 8, 2007.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2).

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.


Iowa Code section 85.33(2) provides:


2.  “Temporary partial disability” or “temporarily, partially disabled” means the condition of an employee for whom it is medically indicated that the employee is not capable of returning to employment substantially similar to the employment in which the employee was engaged at the time of injury, but is able to perform other work consistent with the employee's disability.  “Temporary partial benefits” means benefits payable, in lieu of temporary total disability and healing period benefits, to an employee because of the employee's temporary partial reduction in earning ability as a result of the employee's temporary partial disability.  Temporary partial benefits shall not be considered benefits payable to an employee, upon termination of temporary partial or temporary total disability, the healing period, or permanent partial disability, because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of injury.


Claimant was injured on April 2, 2007.  Following surgery on July 30, 2007, he returned to full time work on light‑duty and his gross pay was reduced because he did not work overtime.  As of September 2, 2007, claimant was on light-duty work and as of September 9, 2007 he returned to light-duty work.  There is no question nor dispute that claimant was entitled to temporary partial disability benefits the weeks before and after the week of September 2, 2007.  The week of September 2, 2007, Griffin Pipe had an unscheduled plant shut down and did not offer claimant any work.  Claimant is entitled to healing period benefits when Griffin Pipe did not provide him work.  (The temporary benefits are considered healing period benefits because claimant has a permanent disability)  The complicating factor here is that Griffin Pipe paid claimant for an equivalent of a full day of work for the Labor Day holiday.  That holiday pay could be considered wages in lieu of compensation.  However, Griffin Pipe did not pay healing period benefits for the remainder of the week in question.  Claimant is entitled to 6/7 of a week of healing period benefits.  

The next FILLIN   \* MERGEFORMAT  issue to be resolved is the extent of claimant’s industrial disability.


The law regarding burden of proof is applicable but will not be repeated.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


Claimant was 36 years old at the time of the evidentiary hearing.  He has a GED and no further formal education or training.  His job history has been manual labor.  Claimant began working at Griffin Pipe in 2000.  He hurt his left shoulder.  He had arthroscopic surgery on his left shoulder.  Dr. Trinh has offered the only permanent impairment rating in the record of 5 percent of the left upper extremity.  At the time of his injury, claimant was earning $17.245 per hour.  Following his surgery and a period of temporary partial disability claimant returned to full-time duty in November 2007 and made approximately $17.70 per hour.  He has no work restrictions and is able to do the essential duties of his job as a trough operator.  He was working as a trough operator when he was injured and he returned to full-duty work as a trough operator.  Claimant has made a self-assessment that he is not capable of returning to work he had previously performed despite the fact he has no specific restrictions.  When all relevant factors are considered claimant has an industrial disability of 15 percent as a result of his April 2, 2007 injury.  This finding entitles claimant to 75 weeks of permanent partial disability benefits (15 percent times 500 weeks)

The last issue to be resolved is whether claimant is entitled to penalty benefits under Iowa Code section 86.13 for late payment of temporary partial disability benefits and healing period benefits and, if so, how much. 

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App.1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

The flaw in the commissioner’s analysis is that the reasonableness of the employer’s denial or termination of benefits does not turn on whether the employer was right.  The issue is whether there was a reasonable basis for the employer’s position that no benefits were owing.
. . . The failure of the employer to inform the injured worker of its reason for denying or terminating benefits is not an independent ground for awarding penalty benefits.
. . . The Meyers case did not involve a claim that the employer had not contemporaneously communicated a reason for nonpayment to the claimant, so in that respect our discussion was dicta.

Notwithstanding the gratuitous nature of our comments, we left the erroneous impression that the employer had an obligation under all circumstances to inform the employee of the reason for any delay in payment upon commencement of the delay or suffer a penalty if it did not so inform the employee.  As our analysis in the present decision establishes, however, section 86.13 does not permit penalty benefits for any reason other than the absence of a reasonable basis to delay or terminate benefits.  To the extent we stated otherwise in Meyers, we disavow such statements.

. . . .
On the other hand, when an employer terminates benefits before the claimant returns to work, the employer’s failure to give a thirty-day notice as required by section 86.13 may result in penalty benefits.  That is because in the absence of the required notice, an employer has no right to stop paying benefits.  See Iowa Code § 86.13 para. 2 (stating “payments shall be terminated only . . . upon thirty days’ notice . . .” (emphasis added)); Auxier v. Woodward State Hosp.-Sch., 266 N.W.2d 139, 142 (Iowa 1978) (holding Due Process Clause requires pre-termination notice “except where the claimant has demonstrated recovery by returning to work”).  If an employer has not given the thirty-day notice, it has no reasonable excuse for terminating benefits, even if it has a reasonable basis to contest the employee’s entitlement to benefits.  So, under the limited circumstances when pre-termination notice is required, a failure to convey the reason for termination to the worker prior to terminating benefits can, in fact, result in the imposition of a penalty.

Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299, 307-309 (Iowa 2005)

A claimant seeking to recover under this statute must establish “a delay in the commencement of benefits or a termination of benefits.’”  Keystone Nursing Care Ctr. v. Craddock, 705 N.W.2d 299, 307 (Iowa 2005).  The burden then shifts to the insurer “to prove [ ] a reasonable cause or excuse” for the delay or denial.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996)  “A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.”  Id.

. . . .

In the Christensen case, we held the “fairly debatable” standard used in the tort of bad faith denial of insurance claims should be used for purposes of section 86.13 penalty benefits in determining whether a workers’ compensation insurer had a reasonable basis to deny a claimant’s claim.  Id. 

This court recently stated the following principles with respect to the reasonable-basis element of a bad-faith tort claim: 

A reasonable basis exists for denial of policy benefits if the insured’s claim is fairly debatable either on a matter of fact or law.  A claim is “fairly debatable” when it is open to dispute on any logical basis.  Stated another way, if reasonable minds can differ on the coverage-determining facts or law, then the claim is fairly debatable.  
The fact that the insurer’s position is ultimately found to lack merit is not sufficient by itself to establish the first element of a bad faith claim.  The focus is on the existence of a debatable issue, not on which party was correct.

. . . .

“’where an objectively reasonable basis for denial of a claim actually exists, the insurer cannot be held liable for bad faith as a matter of law.’”  As one court has explained, “[c]ourts and juries do not weigh the conflicting evidence that was before the insurer; they decide whether evidence existed to justify the denial of the claim.” 

Bellville v. Farm Bureau Mut. Ins. Co., 702 N.W.2d 468, 473-74 (Iowa 2005).
. . . .

But the insurer is not required to accept the evidence most favorable to the claimant and ignore contradictory evidence. See Bellville, 702 N.W.2d at 479 (stating insurer is not required to view the facts in a light most favorable to the claimant); Gilbert v. USF Holland, Inc., 637 N.W.2d 194, 200 (Iowa 2001) (stating employer could reasonably argue later inconsistent version of incident was a fabrication).

. . . .

But the fact the commissioner was not convinced by evidence supporting the insurer’s denial does not negate the existence of a genuine dispute with respect to whether the claimant’s January 2003 fall was the cause of her injury. Bellville, 702N.W.2d at 473 (stating the fact the insurer’s position is ultimately found to lack merit will not by itself establish the insurer had no reasonable basis for its denial of benefits); Gilbert, 637 N.W.2d at 200 (same).

(Emphasis added.)  (Italicized language emphasis is in the original.)    

City of Madrid v. Blasnitz, 742 N.W.2d 77, 81-83 (Iowa 2007)


If the issue of whether claimant was entitled to healing period benefits for the week of September 2, 2007 through September 8, 2007 had been resolved in Griffin Pipe’s favor, he would not have been entitled to workers’ compensation benefits for that week.  Claimant is not entitled to penalty for the healing period benefits for the 6/7 week in the week of September 2, 2007 through September 8, 2007.  


There is no dispute that claimant was entitled to temporary partial disability benefits for the period of August 6, 2007 through October 29, 2007, excluding the week of September 2, 2007 through September 8, 2007 in the total amount of $1,373.06.  The temporary partial disability benefits were not paid until a check was issued dated May 27, 2008.  Claimant has proved there was a delay in the payment of the temporary partial disability benefits.  Griffin Pipe offers no excuse or reason why the temporary partial disability benefits were not paid when due.  Griffin Pipe has not demonstrated the failure to timely commence the temporary partial disability benefits was fairly debatable.  Claimant is entitled to penalty benefits.  


The delay in commencement of the temporary partial disability benefits is fairly significant.  The benefits should have commenced in August 2007 but were not paid until late May 2008.  It is noted no temporary partial disability benefits were timely commenced despite claimant’s demand on December 18, 2007 that they be paid.  There is no evidence in the record of Griffin Pipe’s history of being assessed a penalty under Iowa Code section 86.13.  A 50 percent penalty is appropriate.  
ORDER

THEREFORE, it is ordered:

That defendant is to pay unto claimant (six sevenths) 6/7 week of healing period benefits for the week of September 2, 2008 through September 8, 2007 at the weekly rate of six hundred six and 78/100 dollars ($606.78).  

That defendant is to pay unto claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of six hundred six and 78/100 dollars ($606.78) per week from December 20, 2007.

That defendant shall pay accrued weekly benefits in a lump sum.  

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.
That defendant is to be given credit for benefits previously paid.

That defendant shall pay claimant penalty in the amount of six hundred eighty-six and 53/100 dollars ($686.53) (50 percent times $1,373.06)
That defendant shall pay interest on the penalty.  (See Curl v. University of Iowa Hospitals and Clinics, File No. 5014976 and 5014977 (App. May 16, 2008).
That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this __24th __ day of July, 2008.

   ________________________







CLAIR R. CRAMER
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Copies to:

Mr. Jacob J. Peters

Attorney at Law

PO Box 1078

Council Bluffs,  IA  51502-1078

Mr. John M. Burns

Attorney at Law

222 S. 72nd St., Ste. 302

Omaha,  NE  68114-4668
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13 IF  = 14 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209. 


