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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JEANINE LONDON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5024861
HY-VEE, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMC RISK SERVICES, L.L.C.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note Nos.:  1803.1; 3000
______________________________________________________________________

STATEMENT OF THE CASE

Janine London, claimant, filed a petition in arbitration seeking workers’ compensation benefits from the above named defendants as a result of an injury she sustained on July 18, 2006, which arose out of and in the course of her employment.  The hearing was held concerning this case in Des Moines, Iowa on September 28, 2009, however the case was held open until October 19, 2009 for submission of an additional exhibit on behalf of defendants.  Briefs were due by November 2, 2009 and as of that date the case was considered fully submitted.

The evidence in the case consists of the testimony of Vicki Gonterman as well as claimant exhibits 1-4 and joint exhibits A-R.

ISSUES

The parties presented the following issues for resolution in the case:
Whether the injury is the cause of permanent disability and the nature and extent thereof;

The commencement date for any permanent partial disability benefits awarded; and
Claimant’s correct gross weekly earnings at the time of the injury.

The parties stipulated at the time of the injury, claimant was single and entitled to one exemption.  It was also not disputed that prior to hearing claimant received 13.857 weeks of temporary total disability benefits equaling $2,533.89 and 8 weeks of permanent partial disability benefits totaling $1,462.88.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witness and considered the evidence in the record, finds that:
Janine London, claimant, was hired by defendant employer on April 7, 2006, in the employer’s garden center to work as a clerk.  Her rate of pay was $7.00 an hour and she was hired as a part-time worker.  (Exhibit P, page 2)  Vicki Gonterman is the garden center manager for the employer in this case.  She testified that the garden center is open from April to the end of September each year and that when the garden center closes, she is then assigned to work at another job in the store as a full time employee.  She was claimant’s supervisor and testified claimant was hired as a seasonal employee and was to leave when the garden center closed.  She further testified no seasonal employees are guaranteed a certain number of hours they will work although the seasonal worker will work more hours from April through the end of June with hours being reduced thereafter.
Ms. Gonterman testified that she observed claimant walking with a seesaw motion and she was concerned whether claimant was able to do the physical work involved in the job.  Claimant informed Ms. Gonterman that she was able to perform these job duties.
Ms. Gonterman testified claimant had problems completing her assigned work, becoming distracted while working, and that claimant also had problems running a cash register.
Ms. Gonterman testified that two weeks prior to July 18, 2006, claimant reported having hip problems which caused her difficulty sleeping and that the loading in the job bothered her.  Ms. Gonterman testified she offered to do the lifting for claimant and placed claimant on the cash register; however, as noted above, claimant had problems performing this work.

On July 18, 2006, Ms. Gonterman testified claimant was not scheduled to work until noon.  However, claimant came into work early and in leaving because no work was available to her at that time, she slipped and fell on the employer’s premises.  Claimant notified Ms. Gonterman that she had hurt her knee and told Ms. Gonterman she was not certain she would be back to work at noon because her husband was taking her to the hospital.  Ms. Gonterman testified claimant did not return to the garden center that day.  Claimant did return thereafter and was placed on light duty jobs in the store.  Ms. Gonterman testified claimant continued to complain of continued problems with her knee swelling; however, claimant did not mention having any hip problems.
Ms. Gonterman testified that after the injury claimant’s gait was the same as it had been before and she further testified she did not recall claimant wearing a knee immobilizer.
Ms. Gonterman indicated claimant informed her that claimant had partially built a cabin in Montana, cutting the logs for the cabin herself and dragging those logs to be put in place.

A medical record put into evidence at Exhibit C, page 1, dated July 23, 1997, sets out a history claimant had of congenital hip disease as a child.  It was further noted that claimant had significant discomfort until the age of 19 and then the pain went away.  Up to three to six months before that date, claimant reported that her limp had significantly worsened and that she was having significant difficulty walking secondary to pain.  It was noted that claimant’s left leg was three-quarter inches shorter than her right leg and that claimant had a Tendelenberg type gait.  Claimant was given a one‑quarter inch heel lift to equalize her leg length.  (Ex. C, p. 2)
On August 20, 1997, claimant’s left hip was injected; however, it was noted on September 17, 1997 that this injection offered little pain relief.  (Ex. C, p. 3)  On October 22, 1997, claimant was doing dramatically better; however, it was noted she still had a fairly marked Tendelenberg type gait.  It was further noted that claimant was advised she was disabled from doing heavy or even moderately strenuous type work and that very likely in the next 10 to 15 years, her hip would wear out.  It was further noted that degenerative arthritis she had in the hip was going to be exacerbated by claimant engaging in increased weight bearing activities.  (Ex. C, p. 4)
Claimant returned for medical treatment pertaining to her left hip in April and May 1998.  It was noted that claimant continued to have a Tendelenberg gait.  X-rays also showed claimant to have a small avulsion piece off of the greater trochanteric of the left hip, which was a new finding.  (Ex. C, p. 6)  She did have resolution of this avulsion feature as of May 28, 1998.  The physician whom she saw indicated that at that time claimant was not a candidate for a total hip replacement and that claimant may get another eight to ten years out of the hip, although the physician indicated that this was totally unpredictable.  (Ex. C, p. 7)
Claimant was involved in a motor vehicle accident in November of 1999 and sought treatment for thoracic pain on April 13, 2000.  The past medical history taken from claimant at that time indicated that claimant had total hip arthroplasty over several years and that claimant had contracted hepatitis C secondary to a transfusion during one of those surgeries.  It was also noted that claimant smoked marijuana occasionally.  (Ex. B, pp. 1-2)
After her slip and fall on July 18, 2006, claimant was seen at the Washington, Iowa Medical Clinic for severe left knee pain.  A history was given of congenital hip dysplasia and hepatitis C.  (Ex. D)
Claimant underwent an MRI of her left knee on July 28, 2006.  (Ex. E, p. 3)  That MRI was reviewed and on July 29, 2006, claimant was placed in a straight leg immobilizer.  (Ex. G, p. 2)

Claimant then came under the care of Michael Durkee, M.D., who saw claimant on August 7, 2006.  Claimant reported having a great deal of left knee pain as well as severe left hip pain.  Dr. Durkee did note the prior surgeries claimant had had on the left hip.  Dr. Durkee also noted that claimant’s left leg was three-quarters inch longer after the injury.  It was further noted that claimant’s flare-up of hip pain was mainly due to being in the immobilizer and claimant not moving and bending the knee.  Dr. Durkee did offer claimant a hip injection on that date; however, claimant refused to undergo that procedure.  (Ex. H, pp. 1-3)
On August 28, 2006, Dr. Durkee again saw claimant and claimant continued to report knee pain and severe left hip pain.  Dr. Durkee also indicated that claimant stated that prior to the injury she was able to lift and carry 50 pounds without hip pain and that she had had no hip problems while doing her job for the employer.  Claimant related her hip pain to the July 18, 2006 injury.  Dr. Durkee ordered claimant to have an MRI of her left hip, referred claimant to physical therapy and imposed work restrictions of no standing or sitting more than 30 minutes and no lifting more than 10 pounds.  (Ex. H, p. 5)
The left hip MRI was conducted on September 8, 2006.  (Ex. H, p. 8)  It was noted that no abnormalities were identified that would account for claimant’s left hip pain other than degenerative changes from a prior left hip injury.  (Ex. H, p. 8)
Claimant was seen by Ryan Flannery, M.D., on September 29, 2006 for worsening left hip and knee pain.  Dr. Flannery opined that due to claimant’s history of past surgical hip repair that claimant had residual inflammation that was causing the pain.  (Ex. G, p. 3)  On October 11, 2006, Dr. Flannery again saw claimant for what he termed intractable hip pain and offered the belief that it seemed to be an old problem that had been made worse by the workers’ compensation injury, but also indicated it may not have any association with the injury to begin with.  (Ex. G, p. 5)

In a letter to the third party administrator, dated October 16, 2006, Dr. Flannery indicated that due to changes in claimant’s ambulation, claimant started to develop left groin and left hip pain.  Dr. Flannery noted that as treatment progressed, claimant’s left knee no longer caused dysfunction or pain.  He went on to state the following:

At this point, based on my medical opinion she does have a preexisting condition involving her left hip S/P previous hip surgeries which appears to be exacerbated by her workman’s [sic] comp injury.  Because of her severe pain and discomfort she has been unable to return to any type of work related status through thru [sic] Hy-Vee which I know is posing some concerns from her employer.

(Ex. G, p. 7)
Claimant’s employment was terminated as of October 25, 2006 due to claimant not showing up for scheduled work.  (Ex. P, p. 3)
On October 30, 2006, Dr. Flannery examined claimant and found claimant’s left hip showed noted limitations secondary to pain on internal rotation and external rotation.  It was indicated that claimant had an appointment at the University of Iowa Hospitals and Clinics Pain Clinic in January of 2007 and Dr. Flannery saw no other options for claimant other than treatment at the pain clinic.  (Ex. G, pp. 8-9)

Claimant saw Dr. Durkee on November 2, 2006.  Dr. Durkee noted that claimant resisted being examined because she did not want anybody moving any of her joints.  Claimant also declined having a hip injection.  Dr. Durkee showed claimant some exercises to maintain her hip range of motion and noted that the pain clinic was the claimant’s best choice.  (Ex. H, p. 9)
On November 30, 2006, Dr. Durkee wrote a letter to the claims adjustor, stating the following:

The hip continues to give her a great deal of problems.  I would expect that this is an exacerbation to a pre-existing problem.  She does not feel that way.  She feels that the hip was fine until this injury and that everything is related to the current injury that she’s had.

(Ex. H, p. 10)
On October 8, 2008, claimant was seen by Derek Williams, M.D., for a review of claimant’s hip dysplasia.  Claimant set forth her prior congenital hip abnormalities as well as surgery she underwent and stated she had been doing well until two years before until she had a slip and fall, which resulted in a fractured patella and hip damage.  It was also noted that claimant had been building her own cabin by hand but had not been able to work on it because of her problems.  After examining claimant’s left hip and leg, Dr. Williams noted that claimant would benefit from a referral to an orthopedic surgeon, but due to claimant having no money that this was not going to happen.  Dr. Williams gave claimant a prescription for Darvocet and had a discussion with claimant about using marijuana for pain relief, which claimant indicated she had used in the past.  Dr. Williams indicated that claimant would see Will Snider, D.O., for follow-up.  (Ex. K, pp. 2-3)
Claimant saw Dr. Snider on February 20, 2009.  Claimant reported that she had discontinued taking the Darvocet due to side effects and wanted a prescription for medical marijuana.  Dr. Snider indicated that he was not willing to do this.  Dr. Snider stated he was referring claimant to Thomas Mulgrew, M.D., for further evaluation and treatment, including consideration of claimant being placed on medical marijuana.  (Ex. K. p. 6)
Dr. Mulgrew saw claimant on April 15, 2009.  Dr. Mulgrew indicated claimant did not want to take pain medication nor was she interested in any steroid injections.  Claimant was only interested in receiving medical marijuana.  (Ex. N, p. 1)
Dr. Mulgrew set forth that claimant had been using marijuana for pain control, but that this had not resulted in improvement in claimant’s functional capacity.  He stated that he required claimant to enter into an agreement with a provision that the marijuana would result in improvement in her functional capacity.  Claimant was unwilling to enter into that agreement.  (Ex. N, p. 3)
Dr. Durkee authored a letter to defendants’ attorney, dated April 6, 2009.  He opined, as it related to claimant’s left knee, that claimant had no permanent impairment nor any need for permanent restrictions or limitations.  He did note that following the knee injury claimant began to have left hip pain and stated that it was possible claimant had an aggravation of her hip problem from the injury from walking with a stiff knee.  However, he stated the following:  “It would appear that the injury did not cause any permanent impairment to the hip.  There are no permanent restrictions assigned to the hip as a result of the incident . . . .”  (Ex. H, pp. 12)

Dr. Flannery authored a report dated May 5, 2009 and stated that it was possible the injury caused a temporary flare-up of her hip symptoms, but it did not materially or substantially aggravate or accelerate the hip condition.  (Ex. G, p. 6)

In a report dated October 8, 2009, Dr. Durkee stated that there is a well‑documented history of claimant having hip problems in the past and that in 1998, there had been discussion of a hip replacement.  Dr. Durkee indicated that claimant was still too young to consider a hip replacement and that other interventions, including injections and other conservative treatment should be considered before going through with that option.  (Ex. R)

This report from Dr. Durkee was prompted by a report dated September 3, 2009 from Ronald Hull, M.D., who, after examining claimant, stated that a total hip joint arthroplasty procedure was the only likely treatment that would result in any type of meaningful pain relief.  (Ex. 1, p. 2)
Claimant applied for Social Security Disability due to her hip problem as well as a mental problem.  Her claim was denied on January 30, 2009.  (Ex. O, p. 18)

REASONING AND CONCLUSIONS OF LAW

The first issue to be resolved is whether the injury is the cause of permanent disability to claimant’s left knee or her left hip.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

As it relates to claimant’s left knee, Dr. Durkee has opined claimant has no permanent impairment as a result of the injury to the knee nor does claimant have any permanent restrictions or limitations.  In absence of any other medical evidence, it is concluded that claimant has not established any permanent disability as it relates to her left knee.

Claimant is contending that her pre-existing left hip problem was materially and significantly aggravated as a result of the injury to her left knee.  However, the claimant does have a long history of congenital left hip problems for which she received multiple surgeries as a child and adult.  She also had a Tendelenberg type gait back in 1997 and 1998.
Ms. Gonterman testified that while claimant worked for the employer, she observed claimant walking with a seesaw motion and also two weeks prior to the slip and fall, claimant had registered complaints about having problems doing the heavy work at the garden center.

Both Dr. Durkee and Dr. Flannery have opined that the injury of July 18, 2006 did not materially or substantially aggravate or accelerate the problems with claimant’s left hip.

It is concluded that claimant has not borne her burden of proof to establish that the injury of July 18, 2006 is the cause of any permanent disability to her left hip.

The last issue to be addressed is the correct gross weekly earnings that are to be used for claimant in this case.

Claimant contends that, although she was hired as a seasonal, part-time worker, during the time she worked for the employer she worked full-time hours.  It was noted that in the 13 weeks preceding the injury claimant worked 40 hours or more 9 out of those 13 weeks.  Accordingly, claimant contends that Iowa Code sections 85.36(6) and (7) apply and that, claimant’s correct gross weekly earnings are $251.00.
Defendants contend that claimant was hired with no guaranteed set hours she was to work each week.  Further, according to the testimony of Ms. Gonterman, claimant’s hours were expected to vary based on the demands of the garden center over the summer growing season.  Defendants contend the claimant’s rate should be calculated under Iowa Code section 85.36(9).  Based on that section, claimant would be entitled to the statewide minimum permanent partial disability rate for 2006, with claimant being single and entitled to one exemption, at a rate of $151.34 and that claimant’s temporary total disability rate would be $64.64.
It is concluded that the testimony of Ms. Gonterman will be accepted as more definitive as to what claimant’s hours were to be in this position and therefore, the calculations set forth by defendants will be accepted.

Claimant was previously paid temporary total disability benefits and permanent partial disability benefits at a rate of $182.86.

It is concluded that claimant is entitled to no permanent partial disability benefits.  It is also concluded that claimant has been paid more temporary total disability benefits than she was entitled to receive, based on the weekly rate established by this decision.
ORDER

THEREFORE, IT IS ORDERED:
That in File No. 5024861, claimant shall take nothing and her petition is dismissed.
That each side shall pay their own costs pursuant to rule 876 IAC 4.33.
Signed and filed this _____16th_____ day of December, 2009.

   __________________________
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8 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


