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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RICHARD L. LINT,
  :



  :


Claimant,
  :                         File No. 5033446


  :

vs.

  :                      A R B I T R A T I O N



  :

A-1 DISPOSAL SERVICE, INC.,
  :                           D E C I S I O N



  :


Employer,
  :


Defendant.
  :           Head Note Nos.:  1803; 4000; 4000.2
______________________________________________________________________

STATEMENT OF THE CASE
Richard L. Lint, claimant, filed a petition in arbitration seeking workers’  compensation benefits from A-1 Disposal, an uninsured employer, as a result of an injury he allegedly sustained on June 30, 2008, that allegedly arose out of and in the course of his  employment.  This case was heard in Waterloo, Iowa, on March 16, 2011, and was considered fully submitted as of April 6, 2011, upon simultaneous filing of briefs.

The evidence in this case consists of the testimony of claimant, Richard L. Lint, and claimant’s exhibits 1 through 11. 

ISSUES
The extent of the claimant’s industrial disability arising out of the injury which occurred on June 30, 2008;

Whether claimant is entitled to payment of medical expenses attached in Exhibit 7; and,
Whether claimant is entitled to a penalty, interest and costs associated with the denied request for admissions.
STIPULATIONS
It is stipulated that the claimant sustained an injury on June 30, 2008, which arose out of and in the course of his employment.  It is further stipulated the alleged injury caused a temporary disability during a period of recovery.  Defendant has paid a six percent whole person impairment as a result of claimant’s workplace shoulder injury.

The disability is an industrial disability and the commencement date for any permanent partial disability benefits is January 27, 2009. 

FINDINGS OF FACT
Claimant, Richard L. Lint, was a 53-year-old man at the time of hearing.  He was unmarried with no dependents.  His educational background includes high school through the tenth grade and a GED.  (Exhibit 9, page 2)  

His past work history includes working at other trash/waste disposal companies performing tasks similar to those claimant was executing for defendant employer.

Claimant began working for defendant employer in March of 2004 as a driver.  He continued as a driver up to the date of his injury and after until July 2009, at which time claimant took a position with Johnson County Refuse where he worked at the time of the hearing.    

On June 30, 2008, claimant sustained a right shoulder injury when he was struck by part of the front-loading garbage truck.

He was first seen at Work Well Clinic by Jeffrey A. Westpheling, M.D.  (Ex. 1, p. 1)  An MRI was eventually taken that showed a rotator cuff tear.  (Ex. 1, p. 6; Ex. 4, p. 2)  Dr. Westpheling referred claimant to orthopaedics where claimant was seen by James Pape, M.D.  Dr. Pape performed surgery on claimant on September 12, 2008.  (Ex. 4, p. 4)

About six weeks after surgery, claimant began a physical therapy program to assist post-surgical recovery.  (Ex. 2, p. 4; Ex. 5, p. 1)  Claimant had a fairly uneventful recovery.  On January 27, 2009, claimant returned to Dr. Pape and reported that he was doing well and would like to return to work.  (Ex. 2, p. 11)  Upon examination, Dr. Pape noted claimant had excellent range of motion, no pain on palpation, but some slight crepitus.  Dr. Pape returned claimant to work with no restrictions on February 2, 2009.  (Ex. 2, p. 12)

Defendant requested an impairment rating from Dr. Pape on May 27, 2009.  (Ex. 2, p. 17)  Dr. Pape would not provide any rating without payment of services rendered.  Defendant could not or would not pay the medical bills from Dr. Pape, citing financial difficulties.  (Ex. 2, p. 19)  Defendant did assert that the bills of Dr. Pape would be paid around November 1, 2009.  (Ex. 2, p. 19)

Claimant’s counsel then wrote to Dr. Pape in March of 2011, requesting an opinion regarding causation, maximum medical improvement, and impairment rating.  Dr. Pape responded as follows:
This is a letter in response to your questions dated March 11, 2011.  It is my opinion that the work injury of June 30, 2008 was a substantial factor in causing the patient’s left shoulder condition for which he underwent surgical care.  The patient has reached MMI and was placed at MMI on January 27, 2009.  It is my opinion that based on the patient’s last exam and on his surgical findings, he would have sustained a permanent partial impairment.  Based on the AMA Guide [sic] to the Evaluation of Permanent Impairment, fifth edition, and specifically Table 16-27 on page 506, I would suggest that the patient has sustained a 10% impairment to his left upper extremity and this would translate into a 6% whole person impairment.  I think that this rating would well encompass the patient’s ongoing strength loss.  The patient was released to regular duty.  I do believe that the care provided to the patient and the costs for the care were reasonable and necessary.

(Ex. 2, p. 22)
Claimant currently works for Johnson County Refuse as a driver/laborer, performing essentially the same tasks as he was with defendant employer.  

He testified that he experiences pain in his shoulder if he does overhead work for a sustained period of time.  Claimant attempts to keep everything at his waist.  

While claimant was injured and recovering, defendant employer continued to pay claimant a full wage.  There is no issue regarding temporary or healing period benefits.  

No payments have been made on the medical bills and no permanency has been paid to date.  Defendant did not deny compensability.  (Ex. 11, p. 10)

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The crux of this case is how much industrial disability should be awarded to the claimant.  The defendant urged the deputy to not award any amount for industrial disability.  In support of its position, defendant points out that claimant has been returned to work with no restrictions and that the claimant himself asserts no physical or mental limitations affecting his ability to perform any work activities.

Claimant testified at hearing that over-the-shoulder work caused pain and discomfort.  He testified that he worked primarily around waist level.  Based upon the unrebutted testimony of the claimant, there are some jobs in the labor market which would not be suited to claimant’s physical condition.

Dr. Pape assessed a six percent impairment of the whole person indicating that there was some reduction of function to claimant’s right shoulder as a result of the right shoulder injury.  This, too, is unrebutted.

Based upon the claimant’s testimony and the assessment of Dr. Pape, it is appropriate that the claimant is awarded ten percent industrial disability.

The next issue is whether claimant is entitled to penalty.

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to 50 percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

Defendant has provided no excuse for denying payment of benefits.  Dr. Pape was an authorized treating physician and none of his bills were paid.  Dr. Pape determined claimant had reached maximum medical improvement as of January 27, 2009, and defendant failed to obtain a permanency rating at that time.  Defendant’s lack of funds or governmental obligations do not excuse nonpayment of workers’ compensation benefits.  The nonpayment of workers’ compensation benefits based upon the claimant having a good result from surgery and returning to work is not a reasonable and justifiable basis for delay or denial of benefits.  To find otherwise would encourage employees to avoid returning to work in order to receive benefits they are due.

It is appropriate to assess a 50 percent penalty in this case of the total amount of permanent partial disability that is owed as of the date of the hearing.

Claimant’s medical bills are deemed to be reasonable and causally connected to the work injury.  Defendant is responsible for either reimbursement to the claimant for paid medical bills or payment directly to the medical providers of the care rendered as identified in claimant’s Exhibit 7.

The next issue is whether costs should be assessed against the defendant, including the costs related to requests for admissions.  According to Huff v. ABF Freight System, Inc., File No. 5010335 (App. March 2008), the commissioner allowed for the award of costs in obtaining answers to requests for admissions.  Under Iowa Rule of Civil Procedure 1.517(3), the court (or in this case, the agency) shall make an order assessing costs upon application unless one of the following is found:

a. The request was held objectionable pursuant to rule 1.510.

b. The admission sought was of no substantial importance.

c. The party failing to admit had reasonable grounds to believe that the party might prevail on the matter.

d. There was other good reason for the failure to admit.
See generally Koegel v. R Motors, Inc., 448 N.W.2d 452, 456 (Iowa 1989) (noting that matters denied might ultimately found to be true does not mean they were unreasonably denied).
The requests for admissions were answered on February 23, 2011, nearly two years after Dr. Pape indicated claimant was at maximum medical improvement.  The admissions deny that claimant’s work injury should be compensated pursuant to Iowa Code provisions 85.34(2)(u) and 85.34(3).  The admissions also deny that claimant sustained a permanent physical impairment from his work injury or that he suffered an industrial disability from his work injury.  

Based upon these denials, claimant wrote to Dr. Pape in March of 2011, seeking answers to these issues.  Dr. Pape opined, in response to the inquiry of the claimant, that claimant had suffered a six percent impairment of the whole person.  

Because the requests were not objected to nor were they of insubstantial matters, the analysis turns toward subparts C and D of Iowa R. Civ. Proc. 1.517(3).  Because the defendant did not pay Dr. Pape, they did not receive any response regarding whether he would assess an impairment rating; however, claimant had returned to work without restrictions and worked his same job.  The standard for awarding costs for obtaining answers to requests for admissions appears to be the same as the reasonable basis for denial of benefits.  Because it was found that defendant did not have a reasonable basis to deny benefits, consistency demands that the same analysis be applied here.  Despite claimant’s readiness and willingness to return to work, he still had pain and discomfort and a permanent impairment rating from Dr. Pape.  Dr. Pape’s opinion would have been rendered sooner had he been paid timely.  The statute requires assessment of costs unless one of the subparts of Iowa Rule of Civil Procedure 1.517(3) has been met.  It is found that defendant did not meet any of the subparts of Iowa R. Civ. P. 1.517(3) and therefore, the costs of this action and the costs associated with obtaining answers to the requests for admissions are assessed against the defendant.
ORDER
THEREFORE IT IS ORDERED:

Claimant’s requested costs shall be taxed to the defendant, including the costs pertaining to the requests for admission. 

That defendant shall pay claimant fifty (50) weeks of permanent partial disability benefits the rate of four hundred thirty-nine and 94/100 dollars ($439.94) per week commencing January 27, 2009.

That defendant shall pay interest on unpaid weekly benefits awarded above as set forth in Iowa Code section 85.35.

That defendant shall file subsequent reports of injury as required by this agency under rule 876 IAC 3.1(2).

That defendant shall pay fifty (50) percent penalty on all benefits owed in a lump sum to date.
Signed and filed this ____28th_____ day of June, 2011.
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