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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

DERRICK M. JONES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :         File No. 1171920

FIMCO, INC.,
  :



  :     ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

CRUM & FORSTER INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Derrick M. Jones, filed a petition in arbitration and he seeks workers' compensation benefits from Fimco, Inc., defendant employer, and Crum & Forster Insurance Carrier, defendant insurance carrier, as a result of an injury of January 3, 1997, which arose out of and in the course of his employment.  The case was heard before the undersigned on September 28, 1999, at Sioux City, Iowa.  The evidence in this case consists of the testimony of claimant, Roger Miller, claimant's exhibits 1-11, and defendants’ exhibits A-D.  The case was considered fully submitted at the close of the hearing.

ISSUES

Although two issues were presented at hearing, the parties have since resolved the medical issue, thus, the sole remaining issue for resolution is:

1. The extent of claimant's entitlement to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned, having heard and considered the evidence received at the hearing, makes the following findings of fact:

Claimant, Derrick M. Jones, on the day of the hearing was 27 years old, having been born on June 6, 1972.  He is a high school graduate and has attended Western Iowa Tech.  

The claimant was injured on January 3, 1997, while working for defendant employer, Fimco, as a hydraulic brake operator.  The evidence makes clear that claimant was hired as a temporary employee.  (Defendants’ Exhibit A, Page 2)  Claimant's work history prior to that includes work for a food store, for a number of different brick operations, and for MCI.  Most of his employment history is heavy labor, and as a result of his injury, he would not be able to return to many of the heavy labor jobs he has previously held.

The claimant is currently working at a high school on an Indian reservation where he teaches PE and health.  He teaches the ninth grade and is able to teach without a BA degree because he teaches on an Indian reservation. 

As a result of his injury the claimant was seen for treatment by a number of physicians and G. Barrie Purves, M.D., identified after an MRI that claimant had a herniated disk.  Claimant eventually had surgery for his disk on February 16, 1997.  On that date Dr. Purves performed a microdiskectomy at the L5-S1 level on the left.  (Cl. Ex. 3, p. 3)

Thereafter, claimant never returned to Fimco, but contrary to his assertion, it is because he was hired as a temporary employee.  Claimant is currently paid $90.00 per day and works five days per week.  He is paid $450.00 per week.  This is the most he has ever earned at any job he has ever had.  

Claimant had a functional capacity evaluation ordered by J. Michael Donohue, M.D., who thereafter evaluated him and determined that he could work in the light-medium category and had a 10 percent permanent impairment rating.  

At the time of the hearing the claimant was planning on working at the Indian reservation in the summer running a program for the kids and was anticipating obtaining his bachelor’s degree to continue his teaching career.

CONCLUSIONS OF LAW

The sole issue to be determined is the extent of claimant's entitlement to permanent partial disability benefits.  Since claimant's injury is to his back, an evaluation of his industrial disability is mandated.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

At the time of the hearing the claimant was 27 years old.  He has a high school diploma and is currently pursuing a higher education degree.  The claimant's current job, as a PE and health teacher on an Indian reservation, is the highest paid job he has ever had.

As a result of his microdiskectomy surgery the claimant has a 10 percent impairment rating from an evaluating physician, Dr. Donohue.  The claimant's current work restrictions include: no lifting over 35 pounds, with lifting only of 15 pounds occasionally and 7 pounds frequently.

After considering all of the factors that comprise industrial disability and not just those outlined above, it is determined that the claimant has sustained a 25 percent industrial disability. 

ORDER

THEREFORE, IT IS ORDERED:

That defendants pay claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at the stipulated rate of one hundred ninety-nine and 68/100 dollars ($199.68) per week commencing on the stipulated date of September 29, 1997.  

That defendants pay accrued benefits in a lump sum and be given credit for benefits previously paid.

That defendants pay interest on the award as governed by Iowa Code Chapter 85.30.

That defendants pay the cost of this action.

That defendants file claim activity reports as required by the agency.

Signed and filed this __________ day of February, 2000.
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            TERESA K. HILLARY






DEPUTY WORKERS' COMPENSATION 

              COMMISSIONER
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