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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

HEATHER J. FORESMAN f/k/a HASS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :

CARE INITIATIVES d/b/a ATLANTIC
  :

NURSING AND REHABILITATION
  :                         File No. 5016239
CENTER,
  :



  :                     A R B I T R A T I O N

Employer,
  :



  :                          D E C I S I O N

and

  :



  :

FARM BUREAU MUTUAL
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :     Head Notes:  1802; 1803; 2500; 2701
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Heather Foresman formerly known as Hass, has filed a petition in arbitration and seeks workers’ compensation benefits from Care Initiatives doing business as Atlantic Nursing and Rehabilitation Center, employer, and Farm Bureau Mutual Insurance Company, insurance carrier.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman in Des Moines, Iowa, on October 3, 2006.  The record in the case consists of claimant’s exhibits 1-15, defendants’ exhibits A through C as well as the testimony of the claimant and Roseanne Olsen.

ISSUES

The parties submitted the following issues for determination:

Whether the injury of August 17, 2002 was the cause of any disability;

Whether the claimant is entitled to temporary total disability/healing period benefits during the periods from January 2, 2005 through April 15, 2005 and from January 4, 2006 through September 28, 2006;

The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u);

The commencement date for payment of permanent partial disability;

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27; and

Whether the claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant at the time of the hearing was 26 years old.  She has a GED.  She has attended community college and earned enough credits to become a licensed practical nurse (LPN) but is two semesters short of completing the registered nurse (RN) program.  She has passed the boards for LPN and has worked as an LPN.  She is currently taking courses online for an associate’s degree in psychology. 
The claimant’s work history consists of waitressing, cashiering and working as a certified nurse’s aide (CNA).  She worked for Atlantic Nursing and Rehabilitation Center on two occasions.  The first was from 1998 to 1999 and the second for a few weeks before she was injured on August 17, 2002.  During the second employment she was a CNA. 

The claimant sustained an injury to her low back when she was moving a resident she was assisting and fell causing claimant to awkwardly twist to catch the resident.  Both the resident and the claimant fell onto the resident’s bed.  Claimant reported the injury and was directed to treat with Joan Smith, ARNP.  Eventually, Ms. Smith recommended that the claimant undergo an MRI to see if the claimant had a disc problem.  The MRI was performed on October 5, 2002 and revealed that the claimant had mild central disc protrusion at L4-5 which was broad based.  There was mild impingement noted.  Claimant was then seen by Kirk Green, D.O.
The claimant quit her employment for defendant on December 2002.

Dr. Green recommended an epidural steroid injection and issued temporary work restrictions.  The claimant returned to see Dr. Green January 13, 2003.  At that time he noted that the claimant was substantially improved but noted that the problem had not resolved.  He placed the claimant at maximum medical improvement and did not give the claimant restrictions.

The claimant applied for work at Salem Lutheran Homes on January 16, 2004 and indicated in her application that she had not been experiencing back pain for over a year.  She testified that she was experiencing pain at that time but denied having such pain to get the job.  She had just had a baby delivered by cesarean section so she had a 30 pound lifting restriction.  She did inform Salem of this lifting restriction which resulted in her receiving lighter work that was non-irritating to her back condition.  Eventually, she told Salem of her back pain but because she was already an employee and had proved herself she was kept on as an employee and allowed to perform lighter work. 
The claimant sought treatment with a chiropractor from May 10, 2004 through September 23, 2004.  At her initial visit she reported movement and pain when she bent over to pick up her newborn child but that she had also been experiencing constant, moderately severe pain bilaterally in her low back.  The claimant attempted to reach Betty Halfill at Concentra to obtain further treatment for her injury but was unsuccessful.

During this time, the claimant was taking classes toward her RN degree. 

On January 2, 2005, the claimant was having severe back pain and went to the emergency room at Cass County Memorial Hospital for treatment.  The claimant testified at hearing that she had lost feeling in her leg and could not urinate on her own.  She had another MRI on January 8, 2005 which revealed early L3-4 and L4-5 degenerative disc disease with broad based disc protrusion at L3-4 and a moderate sized central, broad-based disc protrusion at L4-5.  Claimant was referred by her family physician to Rick Jensen, M.D.  Dr. Jensen performed surgery on February 7, 2005 consisting of an anterior fusion. 

By this time the claimant was covered under Title XIX which paid for the treatment and surgery with Dr. Jensen.  The surgery provided the claimant some relief as she had less numbness and was able to go to the bathroom.  The claimant then started taking classes online in pursuit of an associate’s degree in psychology.  
The claimant’s back condition became worse again.  The claimant had trouble dressing herself and doing dishes.  Ultimately, she underwent as second surgery consisting of a posterior fusion in January 2006.  The claimant obtained more relief from this surgery than the first surgery.  The claimant is able to sit now and can walk more.  The claimant is taking a number of medications including a Duragesic patch, hydrocodone, Naproxyn, Diazepan and Prevacid.  She last saw Dr. Jensen on September 17, 2006.  Dr. Jensen recommends that the claimant been seen at a pain clinic. 
The claimant can return to the RN program spring semester 2007 if she can reduce her medication, particularly the hydrocodone.  In order to graduate she must retake two courses she had already taken (because of the lapse of time since she completed them) in addition to the courses she will take spring 2007.
Dr. Jensen causally relates his treatment, including the surgeries to the work injury.  He has imposed restrictions on sitting or standing for prolonged periods.  Dr. Jensen recommends that the claimant undergo a functional capacity evaluation to establish the extent of claimant’s permanent impairment.  Dr. Jensen opines that the claimant has a current lifting limit in the 10 to 15 pounds range. 
The claimant had incidents of back pain prior to this work injury but did not have any permanent work restrictions or permanent impairment. 

The claimant underwent, at defendants’ request, an independent medical evaluation by Peter Wirtz, M.D., who opines that the back surgery in February 2005 was causally related to degenerative processes and that the claimant has sustained an 11 percent permanent impairment. 

Claimant also had an independent medical evaluation by Dean Wampler, M.D., at defendants’ request July 13, 2006.  Dr. Wampler opines that the incident of August 17, 2002 was not sufficient to cause a disc herniation.  Thus, he does not causally connect the claimant’s condition to the injury.  He does opine that the claimant has a 20 percent permanent impairment.  He does suggest substantial work restrictions of limited bending and stooping and a 20 pound lifting limit.

Roseanne Olsen, a vocational counselor with Stricklett and Associates, performed an employability assessment at defendants’ request.  Ms. Olsen believes that claimant is likely to obtain employment in the $8.18 to $10.03 range without finishing her RN degree and in the range of $14.45 to $18.11 range if she were to complete the RN degree.  She did not identify specific openings for which claimant could apply. 

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is whether the injury of August 17, 2002 was the cause of any disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).
The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The opinion of the treating physician, Dr. Jensen, is accepted on the issue of causation as that opinion is consistent with the history of the injury and medical treatment following that injury.  Although the claimant had incidents of back pain with prior employers, the record shows that the claimant had not sustained a disc herniation until the August 17, 2002 injury.  It was that herniation that eventually required surgical treatment, which the claimant had to obtain on her own from Dr. Jensen when the defendant failed to respond to the claimant’s request for care.  The record shows no incidents that caused additional injury after August 17, 2002.  The claimant had flare ups of pain but no new injury. 
The next issue is whether the claimant is entitled to temporary total disability/healing period benefits during the periods from January 2, 2005 through April 15, 2005 and from January 4, 2006 through September 28, 2006.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until:  (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The claimant was unable to work due to the work injury from January 2, 2005 through April 15, 2005 and from January 4, 2006 through September 28, 2006 as a result of the work injury and surgery required to treat that injury.  The claimant is entitled to healing period benefits for those periods.

The next issue is the extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

Permanent partial disability that is not limited to a scheduled member is compensated industrially under Iowa Code section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994); Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995); Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995); Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977); 4‑81 Larson’s Workers’ Compensation Law, §81.01[1] and §81.04[1].  The loss is not measured in a vacuum.  The worker’s personal characteristics which affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997); Thilges, 528 N.W.2d 614, 617.
The claimant has substantial permanent impairment and work restrictions as a result of the work injury and subsequent surgeries.  The defense experts acknowledge that the claimant has substantial permanent impairment and restrictions.  As a result, the claimant is precluded from accessing employment as a CNA or any other position that would require bending, stooping or lifting greater than 10 to 15 pounds.
The claimant is trying to finish an RN degree and, if successful, is likely to find employment consistent with her restrictions.  However, she has sustained a substantial industrial disability.  It is concluded that the claimant has sustained a 50 percent industrial disability entitling her to 250 weeks of permanent partial disability pursuant to Iowa Code section 85.34(2)(u).  The commencement date for payment of permanent partial disability is September 29, 2006.
The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

The claimant incurred medical expenses with the Nebraska Medical Center and Ric Jensen, M.D., of Neurological Surgery, Inc., as a result of the work injury.  This treatment was reasonable and necessary to treat this work injury.  The claimant is entitled to payment of these medical expenses.
The last issue is whether the claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27.

Under Iowa law, the employer is required to provide care to an injured employee and is permitted to choose the care.  Pirelli-Armstrong Tire Co. v. Reynolds, 526 2 N.W.2d 433 (Iowa 1997).  Iowa Code section 85.27 provides, in relevant part:

For purposes of this section, this employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

The question of reasonable care is a question of fact.  An application for alternate medical care is not granted simply because the employee is dissatisfied with the care the employer has chosen.  Mere dissatisfaction with the care is not sufficient grounds to grant an application for alternate medical care.  The employee has the burden of proving that the care chosen by the employer is unreasonable.  Unreasonableness can be established by showing that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W. 2d 122 (Iowa 1955).  Unreasonableness can be established by showing that the care authorized by the employer has not been effective and is “inferior or less extensive” than other available care requested by the employee.  Pirelli-Armstrong, at 437.

An employer’s statutory right is to select the providers of care and the employer may consider cost and other pertinent factors when exercising its choice.  Long, at 124.  An employer (typically) is not a licensed health care provider and does not possess medical expertise.  Accordingly, an employer does not have the right to control the methods the providers choose to evaluate, diagnose and treat the injured employee.  An employer is not entitled to control a licensed health care provider’s exercise of professional judgment.  Assman v. Blue Star Foods, Declaratory Ruling, File No. 866389 (May 18, 1988).  An employer’s failure to follow recommendations of an authorized physician in matters of treatment is commonly a failure to provide reasonable treatment.  Boggs v. Cargill, Inc., File No. 1050396 (Alt. Care Dec. January 31, 1994).
The claimant requests that the defendants provide care with Dr. Jensen.  Dr. Jensen has provided reasonable and necessary care to treat this injury and is appropriate to continue such care.  Defendants shall provide medical care with Dr. Jensen including any recommendations he may make.
ORDER
THEREFORE, IT IS ORDERED:

Defendants shall pay claimant 51.714 weeks of healing period benefits for the periods from January 2, 2005 through April 15, 2005 and from January 4, 2006 through September 28, 2006 at the weekly rate of two hundred fifty-three and 04/100 dollars ($253.04).

Defendants shall pay claimant 250 weeks of permanent partial disability commencing September 29, 2006 at the weekly rate of two hundred fifty-three and 04/100 dollars $253.04.
Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

Defendants shall pay claimant’s medical expenses with the Nebraska Medical Center and Ric Jensen, M.D., of Neurological Surgery, Inc.

Defendants shall provide medical care with Dr. Jensen, including any recommendations he may make. 

Defendants shall pay the costs of this action in the amount of two hundred fifty‑two and 50/100 dollars ($252.50) ($65.00 filing fee; $37.50 service fee and $150.00 for Dr. Jensen’s deposition) pursuant to rule 876 IAC 4.33.

Signed and filed this _____27th____ day of November, 2006.

   ________________________







    RON POHLMAN






          DEPUTY WORKERS’ 





        COMPENSATION COMMISSIONER
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Attorney at Law
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