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before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

RALENE ALDEN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :          File No. 1253885

WALMART DISTRIBUTION CENTER,
  :



  :       ARBITRATION DECISION 


Employer,
  :


Self-Insured,
  :


Defendant.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Ralene Alden, claimant, filed a petition in arbitration seeking workers' compensation benefits from Walmart Distribution Center, self-insured defendant employer, as a result of an injury she sustained on October 7, 1999, which arose out of and in the course of her employment.  The case was heard and fully submitted in Burlington, Iowa on June 19, 2001.  The evidence in the case consists of the testimony of claimant and Diane Barton.  The evidence also consists of claimant's exhibit 1, defendant’s exhibit A, and joint exhibit AA.

The issues presented in the case are whether the injury is the cause of temporary disability, whether claimant is entitled to temporary total disability benefits from October 28, 1999, through August 8, 2000, and whether claimant was off work during this period of time.

It was stipulated at the time of the injury claimant's gross earnings were $374.00 per week, she was married and entitled to five exemptions.  Based on this information claimant's correct weekly rate of compensation is $268.21.

FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record finds that:

Ralene Alden, claimant began working for the Walmart Distribution Center, defendant employer, in September 1999.  On October 7, 1999, claimant was sorting merchandise that was coming off trucks.  While in the process of performing this activity cases of shampoo fell off of a pallet onto the back of her right neck and shoulder.  Claimant's initial symptoms was that of tenderness in these areas.

The next day claimant found her right shoulder to be very sore and tender and asked for medical treatment, which she says was refused, and she was told to continue to work to see if the problem would resolve.  After one week the shoulder pain became more severe to the point that she was not able to raise her right arm above her shoulder and she eventually was sent for medical treatment by a Dr. Miller, whom she saw on October 19, 1999.  

Dr. Miller offered the assessment of right cervical neck strain, after seeing claimant on that date, and imposed a restriction of claimant lifting no more than ten pounds and no lifting above her shoulder.  Claimant was returned to light duty jobs, however, the work involved floor sweeping, which claimant found the back and forth movement to hurt her shoulder.  She requested a second opinion and she was then sent to Dr. James Widmer, whom she saw on October 26, 1999.

Dr. Widmer noted claimant continued to have pain in her right neck and shoulder, which shot down her arm and caused some numbness and tingling in her right arm and hand.  Claimant also reported having headaches, dizziness, nausea, vomiting and diarrhea since taking a medication prescribed by Dr. Miller.  Dr. Widmer also offered the assessment claimant had right cervical neck strain and noted the claimant should have minimal use of her right arm for the next two weeks and offered claimant a sling to wear to help isolate the muscles.  (Joint Exhibit AA, Pages 7-8)  

On November 8, 1999, Dr. Widmer again saw claimant and at that time his assessment was neck and shoulder area contusion with neuropathy and he noted claimant was still not to use her right arm.  (Jt. Ex. AA, p. 8)  On November 23, 1999, Dr. Widmer noted claimant was doing no activity with her right arm and he also indicated he was making an appointment with a neurologist for claimant to see.  (Cl. Ex. AA, p. 9)  

Claimant was seen by neurosurgeon, Chad D. Abernathey, M.D., on January 3, 2000.  Dr. Abernathey had claimant undergo an MRI of her cervical spine, which did not demonstrate any obvious structural abnormality to explain her symptoms.  Dr. Abernathey indicated further conservative treatment was favored instead of any surgical procedure and although he suggested claimant have an orthopedic assessment, he deferred that decision to Dr. Widmer.  (Jt. Ex. AA, pp. 1-3)

After Dr. Widmer and Dr. Miller imposed work restrictions claimant was given light duty work within those restrictions.  However, there were occasions when she was sent home because she ran out of work to do.  Claimant continued to work for the employer until October 28, 1999, when she was discharged for taking an extra break on October 25, 1999.  Diane Barton, who is the employer’s personnel manager, conducted an investigation of this incident, which had come about based on complaints filed by other coworkers who had seen claimant taking this alleged extra break.  Based on the determination that this was a violation of company policy claimant's employment was terminated.  Ms. Barton testified that she was aware of four or five other employees who had been discharged for a similar incident in the past.

Claimant testified that based on the side effects she was having with the medication that was prescribed for her condition, that her supervisor had told her that if she did become nauseous she could step outside to have a cigarette or drink a soda if she was quick about it.  That is what she was doing on October 25, 1999.  

Claimant filed for unemployment benefits but was denied those benefits based on the fact that she did not have sufficient earnings from her employment with Walmart to be eligible as well as being determined not to be able and available for work based on her medical condition.  She began working on February 7, 2000, in a job related to phonebooks, working 30 to 32 hours a week at minimum wage, which ended on February 18, 2000.  She then began working for the US Census on March 2, 2000, which lasted until March 16, 2000, working approximately 30 hours a week.  Neither job required claimant to use her right arm.

Dr. Widmer had determined claimant should be seen by an orthopedic specialist, however, this appointment was not made for claimant until August 8, 2000, with Steven G. Potaczek, M.D.  The delay apparently was the result of miscommunication by the company that was handling the workers’ compensation claim.  

The appointment with Dr. Potaczek did not go well between claimant and the doctor.  Claimant testified that she found Dr. Potaczek to be short and belligerent as well as making rude comments about her weight.  Dr. Potaczek noted that claimant became quite belligerent and rude toward him during his evaluation.  (Jt. Ex. AA, p. 14)  Dr. Potaczek’s physical examination found claimant to have full cervical range of motion as well as full passive range of motion of her right shoulder with full forward flexion and abduction.  He noted claimant to have subjective complaints of discomfort in her right trapezius, however, there was no obvious bruising, ecchymosis, or swelling.  He found no evidence of subacromial crepitation or atrophy of any shoulder muscle groups and also found the drop arm test to be negative.  (Jt. Ex. AA, pp. 13-14)

Dr. Potaczek concluded claimant's diagnosis was a right trapezius contusion but that claimant had full range of motion and no neurological deficits and non-anatomic findings had multiple inconsistencies.  He also indicated that claimant's subjective complaints were greater than his objective findings.  He concluded that claimant could return to full unrestricted duty and had no impairment.  (Jt. Ex. AA, p. 14)

Claimant testified she last saw Dr. Widmer in December 1999.  She further testified she now has fairly good function of her arm of approximately 90 percent, and that in March 2001, she sought treatment on her own with that doctor sending her to another orthopedic specialist.

REASONING AND CONCLUSIONS OF LAW 

The first issue to be established is whether the injury of October 7, 1999, was the cause of temporary disability during a period of recovery.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Shortly after the injury did occur claimant made complaints known to the employer of symptoms that continued to worsen, which eventually resulted in claimant being seen for medical treatment by Dr. Miller and then by Dr. Widmer.  Both physicians imposed work restrictions upon claimant, which resulted in claimant being assigned light duty work.  Claimant continued to work light duty until she was discharged on October 28, 1999, because of an alleged violation of company policy.

It has been held a claimant is not entitled to temporary total disability benefits for periods of time in which a claimant's misconduct prevents that individual from working.  Himes v. MSP Resources, Inc., (App. April, 1996).  However, in this case claimant has established a supervisor had given her permission to go outside at the time she was observed being on a break because of the side effects claimant was then suffering as a result of medications that had been prescribed for her condition.  It is therefore concluded that when claimant became unemployed on October 28, 1999, it was not the result of her misconduct but was, in fact, due to the work injury.  The next question to be determined is the length of temporary total disability.  

Iowa Code section 85.33 provides that an employee is entitled to temporary total disability weekly compensation benefits until the employee has returned to work or is medically capable of returning to employment substantially similar to the employment in which the employee was engaged in at the time of his injury, whichever occurs first.


Temporary total disability does not necessarily contemplate that all residuals from an injury be completely healed and returned to normal.  It is only when the evidence shows that because of the effects of the injury gainful employment cannot be pursued.  McDonald v. Wilson Foods Corp., Thirty-fourth Biennial Rep., Iowa Industrial Comm’r 197, 199 (App. 1979).

There is no indication that the restrictions that were imposed by Dr. Widmer were removed until claimant saw Dr. Potaczek on August 8, 2000, however, claimant did work part-time jobs from February 7, 2000, through February 18, 2000, and from March 2, 2000, through March 16, 2000.  However, these jobs were not substantially similar to the type of work she did for defendant employer and as noted, were part-time rather than full time as she worked for the employer.  Claimant did not establish at the hearing the exact amounts of wages that she earned from these two periods of employment to determine whether or not she is eligible for temporary partial disability benefits during these weeks.  Absent such a showing of the exact amounts that claimant worked at these two part-time jobs a calculation of temporary partial disability benefits cannot be made.  Therefore, claimant is not entitled to any temporary benefits between the above-mentioned dates.  

As the work restrictions were still in place on claimant in February and March 2000 and continued to be in place until August 8, 2000, when she saw Dr. Potaczek, it is concluded that claimant would be eligible for temporary total disability benefits for those other weeks, as it has not been determined she was medically capable of returning to employment substantially similar to the employment she had with defendant employer when she was injured.  Therefore, it is concluded claimant is entitled to temporary total disability benefits from October 28, 1999, through February 6, 2000; from February 19, 2000, through March 1, 2000; and from March 17, 2000, through August 8, 2000.  

ORDER 

THEREFORE, IT IS ORDERED:

That defendant shall pay claimant temporary total disability benefits from October 28, 1999, through February 6, 2000; from February 19, 2000, through March 1, 2000; and from March 17, 2000, through August 8, 2000, at the weekly rate of two hundred sixty-eight and 21/100 dollars ($268.21).

That accrued benefits shall be paid in a lump sum.

That interest shall accrue pursuant to by Iowa Code section 85.30.

That costs of this action are assessed against defendant pursuant to rule 876 IAC 4.33.

That defendant file claim activity reports as requested by this agency.

Signed and filed this 18th day of July, 2001.

         ____________________________________

 STEVEN C. BEASLEY
           DEPUTY WORKERS’
   COMPENSATION COMMISSIONER
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