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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

STACEY WHITNEY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5022009

ROBERT WEED PLYWOOD CORP.,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

UNITED HEARTLAND,
  :                  Head Note No.:  1803


  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Claimant, Stacey Whitney, was 33 years of age at the time of the arbitration hearing in this matter.  She graduated from Graettinger Community High School in Graettinger, Iowa where she resided.  Her education for all practical purposes is a four year college degree from Buena Vista University in Storm Lake, Iowa.  Claimant’s college major was elementary education.  Claimant testified she owed the college $3,000.00 in college tuition monies and if she paid the sum, she would hold a Bachelor of Arts degree in elementary education.  With such a degree, claimant would have the ability to become a licensed teacher in Iowa.  Once she had her Iowa license, claimant could teach either full or part-time, including working as a substitute teacher in a public or private school system.  


Given claimant’s level of education, she has been under-employed.  Her work experience has been in manual labor positions, working as a telemarketer and working as a store clerk in a convenience store.  Her position with this employer also involved manual labor.  Claimant sanded wooden bevel parts for Winnebago campers.  She worked on an assembly line in the plant.  According to the testimony of her supervisor, she was an employee in good standing.


Claimant decided on her own not to return to her job following her workplace injury.  No physician told her she was unable to return to work.  On November 15, 2006, claimant verbally resigned her position.  The employer did offer a return to work.  The company cannot be held responsible for any actual loss of earnings in this case.  It is not known what type of position was offered to claimant.  The employer may or may not have offered a non-standing job.  However, it is clear, claimant decided for her own personal reasons that she was not going to return to work at the plant.  Claimant remained unemployed for approximately seven months.


On June 19, 2007, claimant commenced employment with a different employer.  She went to work for a telemarketing firm.  She presently sits at a computer all day.  She is paid $10.00 per hour if she works forty hours per week and $7.50 per hour if she works less than forty hours per week.  Her hourly wage rate is approximately the same as she earned with defendant-employer.  Claimant has suffered little in the way of actual lost earnings.  


Claimant has ratings of impairment of five percent of the body as a whole and twenty-seven percent of the body as a whole.  The latter rating includes her depression, a back condition, as well as the loss of her toe, the numbness in her foot, a phantom limb sensation, and her asymmetrical gait.  Claimant testified credibly about her phantom pain.  No contrary evidence was presented.  Phantom pain is rated industrially.  Dowell v. Wagler, 509 N.W.2d 134 (Iowa Ct. App. 1993).  

Claimant wears “a casted foot orthotic for her right shoe.”  She uses compression stockings too.  (Exhibit 5, page 8)  Claimant testified she has swelling and pain when she stands for a long period of time.  She has work restrictions from Dr. Hines that limit her ability to stand for any length of time.  

Based on these and all other appropriate factors of industrial disability I affirm the finding that claimant has sustained an industrial disability of 35 percent to the body as a whole as a result of her work injury on August 29, 2006.  Since the disability is based on 500 weeks, claimant is entitled to 175 weeks of permanent partial disability, which is 35 percent of 500 weeks which is the maximum entitlement under this code section.  Claimant is entitled to the 175 weeks of permanent partial disability benefits at the stipulated weekly benefit rate of $235.78 per week.
The next issue for resolution is whether claimant is entitled to penalty benefits under Iowa Code section 86.13 for defendants’ late payment of permanent partial disability benefits.  In the arbitration decision, the presiding deputy commissioner ordered defendants to pay an additional two thousand dollars as penalty pursuant to Iowa Code section 86.13.

Iowa Code section 86.13 provides the pre-requisites for the imposition of penalty benefits.  A penalty is appropriate when there has been a delay in the commencement of benefits or when benefits are terminated “without reasonable or probable cause or excuse.”  Keystone Nursing Care Ctr. v. Craddock, 705 N.W.2d 299, 307 (Iowa 2005).

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996).  A reasonable cause or excuse exists if either the delay was necessary for the insurer to investigate the claim or the employer had a reasonable basis to contest the employee’s entitlement to benefits.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996).

In Christensen, the Iowa Supreme Court stated:
 [T]he fairly debatable standard used in the tort of bad faith denial of insurance claims should be used for purposes of section 86.13 penalty benefits in determining whether a workers’ compensation insurance claims should be used for purposes of section 86.13 penalty benefits in determining whether a workers’ compensation insurer had a reasonable basis to deny a claimant’s claim.
Christensen, 554 N.W.2d 254
In City of Madrid and EMC Insurance Co. v. Blasnitz, 742 N.W.2d 77 (Iowa 2007), the Iowa Supreme Court held a claim is “fairly debatable” when it is open to dispute on any logical basis.  In other words, if reasonable minds can differ on the coverage-determining facts or law, then the claim is fairly debatable.

Claimant received temporary benefits but did not receive voluntary payment of permanent partial disability benefits until two days before the hearing.  Claimant had obtained a rating of impairment of five percent from Dr. Pruitt, but benefits for this amount were not paid immediately.  

Defendants were admirably candid in admitting a delay occurred, but may have been unavoidable because of the illness, disability, and eventual death of the claims representative assigned to the present case.  The situation is certainly regrettable.  On the other hand, the insurer is a large company charged with making compensation payments voluntarily when due.  In this case, the claims file could have been reassigned to another adjuster much earlier in the process and payment could have been tendered in a timely fashion without delay to the injured worker. 

There is no question in the present case that defendants were liable for permanency benefits relating to claimant’s amputation.  Dr. Pruitt, the authorized treating physician who was selected by defendants, indicated in a May 23, 2007 letter to the insurance carrier that claimant would have a permanent impairment as a result of the work injury.  (Ex. 3, p. 21)  Thereafter, on October 15, 2007, Dr. Pruitt issued a report indicating claimant had a five percent impairment rating to the whole person.  (Ex. 3, p. 22)  Defendants did not pay the rating until two days before the February 1, 2008 arbitration hearing.  (Transcript, page 25)  

Defendants argue they should be absolved of responsibility for the late payment because their claims representative was ill and had died before claimant could be paid her permanency benefits.  However, section 86.13 mandates a penalty unless the delay in payment was necessary for the insurer to investigate the claim or the employer’s liability was fairly debatable.  Christensen, at 260.  Neither of the two situations is applicable to the present case.  Defendants admitted liability for the claim.  A permanent impairment rating was provided by defendants’ doctor several months prior to the date of the hearing.  Payment should have been made following receipt of Dr. Pruitt’s rating.

It is therefore concluded that the presiding deputy correctly determined the insurance carrier acted unreasonably in failing to promptly assign this claim to another adjuster who could have made voluntary, timely payments.  The insurance carrier is responsible for instituting procedures and safeguards for the prompt payment of benefits – regardless of the unfortunate nature of this particular delay.  Section 86.13 allows a penalty of up to 50 percent of the late benefits.  In the present case, the late benefits total $5,894.50.  Thus, the maximum penalty allowable is $2,947.25.  The presiding deputy properly considered defendants’ excuses for failing to pay the weekly benefits.  The presiding deputy did not assess the maximum penalty.  The penalty in the amount of $2,000 is affirmed.

ORDER

IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED with the added analysis in this decision.
Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.


Signed and filed this 29th  day of January, 2009.
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 CHRISTOPHER J. GODFREY
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