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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CIRIACO ALONZO,
  :



  :


Claimant,
  :                         File No. 5009878



  :

vs.

  :                      A R B I T R A T I O N



  :

IBP, INC.,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                 Head Note Nos.:  1802; 1803.1

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Ciriaco Alonzo, has brought against the employer, IBP, Inc., self-insured, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on April 22, 2003.

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on December 21, 2005.  The record consists of the testimony of claimant and Brian Jackson as well as of claimant’s exhibits 1 through 50 and defendant’s exhibits A through I, K and L.  Patricia Hill interpreted for claimant, who is not altogether fluent in English.  Briefs as submitted were reviewed. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married, and entitled to two exemptions on the date of injury.  Gross weekly earnings were $361.37, resulting in a weekly rate of compensation of $248.34. 

The issues remaining to be decided are:

1. Whether the injury is the cause of claimed temporary and permanent disabilities;

2. The extent of claimant's temporary and permanent disability entitlements, if any, including whether claimant’s injury is to be compensated as a scheduled member injury or for loss of earning capacity;

3. Whether claimant is permanently and totally disabled;

4. The proper commencement date for any permanent partial disability;

5. Whether claimant is entitled to payment of claimed medical bills as fair and reasonable charges for reasonable and necessary care causally related to the injury and that defendant had authorized; and

6. Whether claimant is entitled to additional weekly benefits as a penalty for defendant’s failure to pay permanent benefits in an amount greater than ten weeks.

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is 55 years old.  He is a native of Mexico and has lived in the United States since 1976.  He has a sixth grade education obtained in Mexico.  He does not read or write English.  He has previous work experience as a farm field laborer, a painter, a small dental products packager and in construction and concrete form building.

Claimant denied having had hand, elbow, or shoulder problems prior to beginning work for the employer at its Perry, Iowa facility in March 2003.  He had a pre‑employment physical examination, in which he received no work restrictions.

Claimant’s first week of employment consisted of classroom orientation and training that was conducted in both English and Spanish.  During orientation new hires are advised regarding all personnel policies, including those involving attendance.

After completing orientation, new hires are placed in a job with a predetermined training progression to qualify for permanent placement in that job.  Claimant initially was placed in skin hog jowls.  After several weeks he was moved to skinning hides, a job that involves using the upper extremities to pull the hog hide, apparently initially away from the worker’s body and then back toward the body. After a one or two week work progression, the hide skinner must be able to process approximately 3,000 hides per shift to qualify.  Claimant remained in this position for about five weeks.  His supervisor then noticed that claimant had a “ball” at his wrist, for which the employer directed claimant for medical care. 

An IBP CTD Medical Management Surveillance assessment of April 22, 2003 states that claimant subjectively complained of bilateral wrist lumps and “sleeping bil [sic] hands”.  All test results were normal although claimant did complain of discomfort in lumps in his wrists on Phalen’s testing.  Claimant was found to have “1 cm raised areas with ill defined edges” bilaterally on the radial side of his anterior wrists.  Claimant then had average right grip strength of 102 pounds and left of 82 pounds.  His baseline had been 112 pounds right and 92 pounds left.  Grip strength was considered normal.  Claimant was placed on modified light duty with occasional pinch and grip and push and pull bilaterally.  (Exhibit 3, page 5) 

On May 10, 2003, claimant reported having bilateral elbow pain that he related to popping tails on hides.  (Ex. 6, p. 11)  A June 6, 2003 pain drawing reflects symptoms from the wrists through the forearms and into the elbows.  Claimant then characterized his pain as a 7 on a 0-10 scale.  Claimant’s testing grip strengths then averaged 40 pounds bilaterally and were considered abnormal.  Claimant was placed on restricted duty work, involving no tight gripping, no pushing or pulling, no reaching and only occasional pinching.  Claimant was placed in the light duty job of “flow through,” a visual monitoring job that did not involve upper extremity use.  (Ex. 9, pp. 14-17)  As of June 19, 2003, claimant reported his pain as having increased to a 9 on a 0-10 scale.  He was then doing a light duty visual monitoring job.  (Ex. 11, p. 21-22)

When claimant continued to report no symptom improvement, the employer arranged treatment with N. John Prevo, D.O., MPH, an occupational medicine physician whom claimant first saw on July 9, 2003.  Claimant then complained of bilateral elbow pain and bilateral wrist pain and nodules, which were mildly tender and easily compressible.  He denied numbness and tingling; both Tinel’s and Phalen’s were negative.  (Ex. 23, p. 55)  On July 23, 2003, Dr. Prevo noted that claimant continued to have diffuse myofascial tenderness, he referred claimant to Teri Formanek, M.D., an orthopedic surgeon who initially saw claimant on July 31, 2003.  (Ex. 24, p. 61)

Dr. Formanek assessed claimant with bilateral lateral epicondylitis and bilateral volar ganglion cysts with local tendonitis.  The doctor recorded that claimant had normal elbow range of motion and negative elbow and wrist flexion tests.  Tinel’s sign was negative over both the carpal and cubital tunnel areas.  Dr. Formanek injected claimant’s right elbow and restricted him from lifting greater than ten pounds and advised that claimant avoid repetitive pushing, pulling and lifting.  (Ex. 24, p. 61-62)  On August 21, 2003, claimant reported that the injection had not improved his condition and related that his shoulders hurt.  On examination, he had multiple areas of joint tenderness, including the AC joints bilaterally, the lateral and medial elbows, his wrists and fingers as well as some diffuse swelling.  (Ex. 24, p. 68)  On September 11, 2003, Dr. Formanek described claimant as having various symptoms and a myofascial pain condition that had not responded to treatment and that was neither related to an underlying inflammatory disease nor surgically correctable.  He recommended that claimant have continued treatment with a physiatrist.  (Ex. 24, p. 69) 

Claimant initially saw physiatrist, Donna J. Bahls, M.D., on October 7, 2003.  Claimant then complained of intermittent bumps in the AC area of his shoulders, of swelling and significant pain in the elbows and the volar wrists, of dorsal forearm pain and of pain on the top of the right thumb.  On physical examination, claimant had full shoulder flexion, upper extremity strength of 5 bilaterally and negative Tinel’s bilaterally over the carpal tunnel and ulnar grooves.  He had no swelling.  He had bilateral dorsal forearm tenderness and right thumb extensor tendon tenderness.  Dr. Bahls advised claimant that his enlargement of the volar radial wrists as well as his elbow and AC joint pain could relate to synovial swelling and tendonitis from overuse.  She explained that these symptoms usually subside when repetitive arm use is avoided.  She also discussed the possibility that claimant’s wrist nodules might be due to muscle hypertrophy from repetitive wrist activity and that such hypertrophy usually does not hurt.  She continued claimant in physical therapy and on medication.  (Ex. 25, pp. 71‑73)

Dr. Bahls again saw claimant on October 20, 2003.  Claimant continued to complain of wrist, elbow and right shoulder pain.  On examination, he still had bilateral radial volar wrist prominence.  Dr. Bahls advised claimant that she was not optimistic that she could help his pain.  She noted that claimant had received “appropriate conservative care and none of the steroid medications, injections or NSAIDs” had been helpful to him.  She did give claimant prescriptions for two other nonsteroidial anti‑inflammatories to try to see if either was helpful.  She anticipated that claimant would be at MMI (maximum medical improvement) in approximately one month.  (Ex. 25, pp. 76-77)

Claimant testified that he also had “lumps” in his arms, elbows and shoulders.  He stated that he told his doctors about these problems while being treated in 2003.  While the medical records in that time frame do note that claimant complained of lumps and swelling in areas other than his wrists, none of the doctors who examined him in that time found such signs and symptoms even though he had seven examinations with three different physicians between July 9 and October 20, 2003.

Claimant remained working for the employer in various monitoring jobs until late October 2003.  Claimant asked Brian Jackson, general foreman on the kill floor, if claimant could be off work in order to visit his sick mother in Texas.  Mr. Jackson advised claimant that he would need to fill out and return leave of absence forms before any absence could be approved.  Claimant did not do so.  He did travel to visit his mother, which resulted in his being absent from work.  The employer subsequently terminated him for violation of its work policy regarding “no call/no show” absences.

Claimant did not keep his scheduled follow-up appointment with Dr. Bahls.

Claimant then moved to North Carolina.  He obtained a job in construction.  He testified that he left this job after about two weeks, as he lacked hand strength and could not hold onto a hammer.  He then worked approximately 24 hours per week for 6 to 8 weeks packing newspapers.  He characterized this as repetitive work that involved both lifting and grasping.  After leaving this job, he applied for and is now receiving Social Security Disability income.  He also baby-sits for his toddler granddaughter.

In May 2004, claimant, through counsel, sought further evaluation and treatment.  The employer directed him to George S. Edwards, Jr., M.D., an orthopedic surgeon with additional board certification in hand and upper extremity surgery, who is also an associate clinical professor in orthpaedics.  (Ex. D, p. 14)  Dr. Edwards examined claimant on July 21, 2004.  Claimant then reported his symptoms had not improved even though he had not worked for some time.  He described diffuse tenderness in a stocking glove distribution from the mid humerus to the fingertips bilaterally.  The doctor noted that claimant’s upper extremities were normal in appearance with no atrophy, deformity, synovitis or significant stiffness.  Tinel’s was negative over both the carpal and cubital tunnels and claimant had no distinct sensory deficits.  Grip strength was 13 pounds on the left and 14 pounds on the right.  It more than doubled to 35 left and 36 pounds right on rapid grip testing, however.  Dr. Edwards stated that this finding indicated claimant had not given full voluntary effort on testing.  Dr. Edwards’s impression was of bilateral forearm pain of unclear etiology.  His recommendations were as follows:

RECOMMENDATIONS:  I do not see any problems distinctly related to any injury and with such a paucity of objective findings it is difficulty [sic] to give any meaningful cause & effect.  He has been out of work long enough to where residual tendinitis or pain from his job at Tyson Foods would be expected to have resolved or at least improved.  I do not see any reason for cortisone injection, therapy, or surgery.  He has reached MMI and I compute the PPD of both hands at 1% based on previous history of work strain.

(Ex. 26, p. 78)

James Barber, M.D., evaluated claimant on October 6, 2004.  Claimant then reported bilateral wrist, elbow and shoulder pain that was an 8 of 10.  Claimant felt that the shoulder pain just radiated from the wrists.  On examination, claimant had tenderness to palpation of the wrists and elbows but not the shoulders.  He had no swelling.  Tinel’s was negative and Phalen’s positive.  (Ex. 27, p. 82)  On December 29, 2004, Dr. Barber opined that claimant had left wrist, hand, elbow and shoulder tendonitis that his work for the employer had caused.  The doctor calculated permanent partial disability of 1 percent of the left hand, 2.25 percent of the wrist, 2.75 percent of the elbow and 4 percent of the shoulder.  (Ex. 27, p.86)

Orthopedic surgeon, Daniel J. McGuire, M.D., examined claimant on January 26, 2005.  He opined that claimant’s arm complaints in the shoulders, elbows and wrists seemed to be work related and expressed his belief that claimant could not be gainfully employed at almost any job.  (Ex. 28, pp. 87-88)

Both Doctors Barber and McGuire state that claimant had EMG studies that were positive bilaterally for cubital and carpal tunnel syndromes.  No such studies are in evidence, however.

The opinion of Dr. Edwards that claimant has one percent impairment of both hands as a result of a previous history of a work strain while in the employ of the employer is accepted as the best evidence as to which of claimant’s multiple claimed conditions actually relate to his repetitive activity work for the employer from his March 17, 2003 date of employment until he began modified work duty on April 22, 2003 and then no upper extremity duty from June until late October 2003.  Dr. Edwards’s opinion is consistent with claimant’s treating physicians’ reports of a paucity of objective findings despite multiple subjective complaints.  Dr. Edwards’s opinion is also consistent with the medical conundrum presented by claimant’s failure to improve and his actually reporting worsening symptoms despite having ceased to engage in the repetitive work and having received extensive medical treatment.

Claimant is found to have had a work strain to his hands bilaterally, which has produced permanent disability of one percent of each hand.  One percent of each hand, under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, equals one percent of the upper extremity, which equals one percent of the whole person.  Under the Combined Values Chart one percent and one percent of the whole person combines to two percent of the whole person.  On a 500-week basis, two percent of the whole person disability equals 10 weeks of permanent disability benefits.  The employer has paid claimant ten weeks of permanent benefits.  Claimant is not due additional permanent benefits for his bilateral hand strain injury. 

Claimant seeks healing period benefits for three different periods subsequent to his termination by the employer.  The employer had provided claimant with work within his restrictions until claimant voluntarily left work for reasons not related to his injury and was subsequently terminated for cause.  Additionally, the record overall does not support a finding that any condition that prevented claimant’s working on or after November 21, 2003 related to his work related hand strain. 

Claimant seeks payment of medical costs in the amount of $200.00 related to his evaluation with Dr. Barber.  He also seeks payment of costs for evaluation with Dr. McGuire in the amount of $350.00.  Neither cost can fairly be considered a cost for treatment related to the work injury.  Hence, neither is found to be defendant’s liability under section 85.27.  Dr. Barber did render an opinion as to claimant’s permanent impairment subsequent to Dr. Edwards doing so.  Dr. Edwards was an employer‑retained physician.  Claimant is entitled to be reimbursed the costs of his examination with Dr. Barber.

Claimant has made a claim for penalty benefits premised on the employer’s failing to pay claimant permanent benefits beyond Dr. Edwards’s rating.  As claimant is not found to have disability greater than that amount, claimant has not shown an unreasonable delay or denial of permanent benefits.

CONCLUSIONS OF LAW

First considered is the question of whether a causal relationship exists between the work injury and claimed temporary and permanent disability.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Benefits for permanent partial disability of two members caused by a single accident is a scheduled benefit under section 85.34(2)(s); the degree of disability must be computed on a functional basis with a maximum benefit entitlement of 500 weeks.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983).

It is concluded that claimant has not established a causal relationship between his work injury and his claimed periods of temporary disability.

It is concluded that claimant has not established a causal relationship between his work injury and permanent partial disability greater than the two percent of the whole person produced by his bilateral hand injury that defendant has paid previously. 

Claimant seeks payment of medical expenses incurred for evaluation by Doctors Barber and McGuire.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

It is concluded that claimant has established entitlement to reimbursement of medical costs incurred for examination with Dr. Barber in the amount of $200.00.

It is concluded that claimant has not established entitlement to payment of the costs of his medical examination with Dr. McGuire.

Claimant seeks additional benefits under section 86.13.

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996).  Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  It is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).  A bare assertion that a claim is fairly debatable is insufficient.  If the employer fails to show reasonable cause or excuse for the delay or denial it is mandatory to impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

It is concluded that claimant has not established entitlement to additional benefits as a penalty for defendant’s unreasonable denial of benefits.

No party seeks an express taxation of costs.

ORDER

THEREFORE, it is ordered:

Defendant reimburse claimant his two hundred dollar ($200.00) cost for medical examination with Dr. Barber.

Signed and filed this _____19th_____ day of January, 2006.

   ________________________






   HELENJEAN M. WALLESER
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