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STATEMENT OF THE CASE

Thomas Dunlap, claimant, has filed a petition in arbitration and seeks workers’ compensation from Action Warehouse, employer and Commerce and Industry Insurance Company, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on May 5, 2009 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 9; defense exhibits A through Z, and AA;  as well as the testimony of the claimant, David Catanzano, Bill Burr, Tonya Medina, and Dave Thomas.

ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of temporary disability.

2. Whether the alleged injury is a cause of permanent disability.

3. Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

4. The extent of the claimant’s entitlement to permanent partial disability benefits.

5. The commencement date for any permanent partial disability benefits awarded.

6. The correct rate of compensation for the claimant.

7. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

8. Whether the claimant is entitled to alternate medical care. 

9. Whether the claimant is entitled to penalty benefits. 

10. An issue on admissibility of evidence from Dr. Prevo. 

11. Interest. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant, Thomas Dunlap, was age 39 at the time of the hearing.  Claimant asserted on his application for employment with this employer that he had a high school diploma but that was false.  He only completed the ninth grade and has not graduated from high school.  

Claimant began working for defendant employer in November  2005.  Claimant’s job duties for the employer involved working in a warehouse, and included a requirement that he be able to lift up to 100 pounds, up to 74 pounds occasionally, with occasional bending, stooping, squatting, kneeling, pushing, pulling, and twisting.  (Exhibit 5, page 25)  Claimant described the work as fast paced.  

Claimant was injured on July 18, 2007.  On that day he was pulling and putting away an order when he reached for a box of tire patches he thought was empty and therefore light in weight.  However, the box turned out to be full and heavy, and the pallet he was on broke, causing claimant to fall and hit his middle back, shoulder blades and left arm.  He thinks he hit a forklift when he fell.  

Claimant reported the injury to Dave Thomas, and was sent to see the doctor.  At the time he thought he had just strained his back.  Both his back and his chest were red.

Claimant does not recall speaking with Tonya Medina, the employer’s human resources person.  He denies she told him to go to a Dr. McCoy, first name unknown, or that he expressed an unwillingness to see Dr. McCoy.  Claimant testified he did not know who Dr. McCoy was. 

Defendants sent claimant to see Bern R. Boyett, M.D.  Claimant stated Dr. Boyett observed the red areas, but never ordered any diagnostic tests or treatment.  Dr. Boyett found the injury to be work related and imposed restrictions against lifting over 20 pounds, no over head work with the left arm, and no pushing or pulling heavy items or operating a forklift.  (Ex. 1, p. 1)  Claimant was also sent to physical therapy in August 2007, where he reported tingling of the left arm and into the neck.  (Ex. 1, p. 10) 

Claimant described his symptoms at that time as being very uncomfortable, with pain all the time, and numbness in various places no matter what position he was in.  His sleep was disrupted and four hours of sleep per night was a “treat”.  The worst pain was in his lower back, but he had pain in his elbow later.  He had left foot numbness.  He missed work due to the pain.  He would call in to Dave Thomas when he had to miss work due to the pain, and was never told there was any problem with his attendance.  There are notations in his physical therapy records indicating he was taking days off from work due to pain.  (Ex. 1, p. 14; Ex. 1, p. 23; Ex. 1, p. 25) 

Claimant returned to work on light duty, but he was still required to fill production rates for the building he was in charge of.  He stated no one talked to him about violating his work restrictions, and he would have been written up for it and talked to if he had violated them.  He felt the employer was more concerned about production than restrictions. 

Claimant complained to Dave Thomas, Bill Burr, and other co-workers about Dr. Boyett, who claimant stated would not listen to him.  Claimant stated Bill Burr worked next to him and would have heard claimant complain about Dr. Boyett the most. Claimant asked Tonya Medina to send him to a different doctor, and she told him he could do so but he would be responsible for the costs. 

Throughout August 2007, claimant reported to Dr. Boyett ongoing back pain, sleep disruption, and missing work due to pain.  (Ex. 1, p. 10; p. 13; p. 14; p. 15; p. 16; p. 18)  He also reported the same things to his physical  therapist and to Broadlawns Hospital on several occasions in August 2007.  (Ex. 1, pp. 20-22; p. 23; p. 24; p. 25; p. 26; p. 28)

Dr. Boyett thought claimant was exaggerating, and returned him to full duty work, saying claimant had only “mild discomfort”.  The doctor’s notes also state claimant was told his pain was only myofascial, and that claimant was “encouraged” to return to work at full duty, with a follow-up as needed.  (Ex. 1, p. 31)  Claimant disagrees with these statements.

Claimant last saw Dr. Boyett on September 11, 2007.  Claimant testified that at that time, he was experiencing burning low back pain, generalized pain, numbness in his left leg, and his left arm and left ring and little fingers were numb. 

Claimant expressed his surprise and dissatisfaction with his release by Dr. Boyett to several co-workers, including Dave Thomas, Bill Burr, Tonya Medina, and Dave Catanzano.  He asked Dave Thomas what he should do since he was still in great pain but was not given a satisfactory answer.

Claimant called in sick two days due to back pain, then, on the third day, September 18, 2007, claimant was barely able to get out of bed but went to work and clocked in.  Bill Burr took him to an office, where Dave Thomas was as well, and claimant was told “I don’t think your heart is in this”.  Claimant’s absenteeism was discussed briefly.  Claimant was told the employer had no need for someone like that, and his employment was terminated.

Claimant testified that although the employer maintains an employee handbook  which prescribes a points system leading to termination for excessive absenteeism, claimant was never shown such a book nor did he sign off as having received a handbook.  Claimant has stated he was never told he could use Family Medical Leave Act time for his absences.  He was never told he was accumulating points toward termination for absenteeism.  Claimant applied for unemployment benefits, the employer resisted the claim, and claimant was awarded benefits.  From the day he was injured until he was terminated, claimant was not written up or warned for any attendance problems

Since his termination, claimant tried to work helping his brother install some sheet rock, but claimant was only able to work 20 minutes before the pain became too great.  He continued to have back and left elbow pain, but did not seek medical treatment because he did not have insurance and had been told by Tonya Medina he would have to pay for any care out of his own pocket.  Eventually, claimant learned of a free medical clinic, the Jim Ellefson Medical Clinic.  There, Nick Palmer, M.D., expressed concern over claimant’s back and his lack of treatment and suggested a referral to Scott Neff, M.D.  

Claimant also contacted the Iowa Division of Workers’ Compensation and learned he was entitled to an independent medical examination and alternate medical care.  However, when Tonya Medina was asked to authorize a referral to Dr. Neff, telling claimant he would have to see Dr. Boyett again.  Claimant then obtained legal counsel and was able to get authorization to see Dr. Neff.   

Dr. Neff noted claimant complained of low back pain radiating into the left leg, and left elbow pain, with numbness and tingling in the ring and fifth fingers of the left hand, suggesting posttraumatic left cubital tunnel syndrome.  Dr. Neff recommended an EMG; a referral to Daniel Maguire, M.D., a spine specialist; and a left cubital tunnel release, which he felt was causally related to the work injury.  Defendants at first authorized the elbow surgery, then withdrew that authorization.  To date claimant has not had that surgery.  The referral to Dr. Maguire was also denied by the employer.  Claimant filed a second alternate medical care petition but the employer denied liability and no hearing was held. 

Dr. Neff expressed the opinion that it was difficult for him to say claimant’s conditions were causally connected to the injury in light of the time that had passed and due to a lack of proper workup at the time claimant was injured.  (Ex. 1, p. 43; Ex. 1, p. 56) 

Claimant qualified for the Iowa Cares program and went to Broadlawns Hospital in January 2009.  He was treated there by Eric Thomson, D.O., who claimant found to be very sympathetic.  He described Dr. Thomson as a doctor who listens and responds to his comments.  He compared Dr. Thomson with Dr. Boyett and found the difference to be “like night and day”.  Dr. Thomson prescribed physical therapy sessions, which claimant states helped him get out of the house since he was not working.  He says the physical therapy has made him more flexible but has not helped with the pain, which is actually made worse by the physical therapy.  He does home exercises and takes pain prescriptions which “take the edge off” his elbow pain at night. 

On April 29, 2009, Dr. Thomson found both claimant’s low back condition and his cubital tunnel condition to be related to his work activities.  He noted claimant continued to have symptoms of back pain, an altered gait, left elbow pain, sleep disturbance, and numbness and tingling of the left hand.  He also found vocational specialist Mark Blankenspoor’s evaluation of claimant’s physical abilities to be accurate.  He felt claimant did need to use a cane for walking.  Dr. Thomson found Dr. Boyett’s release of claimant  “curious” in light of his current ongoing symptoms.  (Ex. 1, p. 139)  He agreed claimant needs a referral to a neurosurgeon.  (Ex. 1, p. 121, pp. 141-142) 

Claimant seeks alternate medical care in the form of authorization for Dr. Thomson and any referrals he might make, including a spine specialist or a neuro-surgeon.  Claimant is apprehensive about surgery for his elbow but recognizes he needs it in light of his pain.

Claimant was sent for an independent medical examination with N. John Prevo, D.O. He described the examination as very short, lasting only 35 minutes, with ten minutes of that spent with the nurse.  The doctor merely lifted his shirt and looked at the swelling on his back, watched him walk from the chair to the table, and checked his grip with his fingers.  He had claimant tilt his head forward and back and press his forehead against the doctor’s hand.  Claimant was never asked to bend at the waist or touch his toes.  The doctor used no equipment or instruments to measure his back range of motion. 

Claimant also underwent an independent medical examination with John Kuhnlein, D.O.  Claimant described this examination as much more extensive, with claimant being asked to do leg lift tests, trunk rotation tests, etc.  The examination by Dr. Kuhnlein lasted over four hours and was described by claimant as “very intense”.   

On cross-examination, claimant acknowledged he drives a car but does not have a valid license.  He has held about 15 jobs since 1985, and has been fired from a couple of them.  The longest he has worked at a job is two or three years.

He agreed his pain today is in his low back and his left elbow.  The chest, shoulder and neck pain has resolved. 

Today, claimant continues to search for a job, as shown by his compiled list of applications or inquiries he has made.  (Ex. 6, p. 1)  In October 2008, claimant was hired by Staffing Solutions, a temporary employment agency.  He was given two or three short term jobs at first, but none thereafter.  One of those jobs was at Maurices, folding clothes, which lasted three days.  He also did some assembly of plastic tubing, folding cartons and loading paper into a laser printer.  He has not been called by Staffing Solutions since February 2009.  

Claimant admits he had a prior 1994 left elbow injury that resulted in numbness and tingling in all his left hand digits.  (Ex. P, Ex. Q)  In 2002 he shot a nail through his left index and middle fingers.  In 2003 he suffered a left hand contusion and fracture to the fifth metatarsal in a fight.  (Ex. T, p. 64)  In high school he had a slight back injury that resolved, as well as hurting his back in a fight.  In 1995 or 1996 he was in a motorcycle accident that resulted in pulled muscles in his left shoulder and chest.  He has smoked one to two packs of cigarettes per day since becoming an adult.

He agreed in April 2007 he signed off on a disciplinary warning for not calling in  that he would not be coming in to work.  He says his wife did call but he signed the document anyway.  He also agreed prior to the date of injury, he was sometimes tardy for work five or ten minutes due to bad weather, but points were not recorded then.  

Claimant stated that before he was injured, his work hours varied but most of the time he worked 40 hours per week or more.  He stated he would rather be working if he could.   

He acknowledged the work incident report filled out near the time of injury was signed by him and noted “possible pulled muscle in back”, and that left elbow pain was not reported until much later.  When asked about an incident at home on August 27, 2007, when his back “popped”, claimant stated “I still pop”.  

Claimant agreed no treating doctor has given him any permanent work restrictions, and that no doctor has said he could not work at all.  He acknowledged all three MRIs of his back were normal.  He also agreed Dr. Kuhnlein had not recommended surgery, or a referral to Dr. Maguire. 

Claimant moved his residence in February 2008 but had friends and family do the moving.  He did not file income tax returns for 2005, 2006 or 2007 although he has some earnings in those years.  Claimant testified he was also absent from work for medical reasons related to his mother in law’s and his wife’s health. 

David Catanzano testified for defendants.  He has worked at Action Warehouse for three years as an account manager. He is a co-worker of claimant.  He stated he observed claimant violating his work restrictions after his injury, such as driving a forklift and lifting heavy cartons.  He also observed claimant throw a pallet when he was upset. 

Bill Burr also testified. He has worked for the employer for 26 years.  He stated he filled out the injury report in this case.  (Ex. H, p. 34)  He testified that claimant was not always written up when he was late for work.  He acknowledged the employer’s records were not very good at that time.  

Burr stated claimant was terminated on September 19, 2007, due to his absenteeism and not because of his work injury.  He stated claimant was absent from work both before and after his injury.  He made the decision to terminate claimant’s employment along with Dave Thomas.

Dave Thomas testified he had worked for the employer for five years, and was claimant’s direct supervisor.  He also stated claimant had both attendance and tardiness problems both before and after the injury.  He also observed claimant violate his work restrictions.  Claimant was under a full duty release from Dr. Boyett so claimant’s absences were unexcused and led to his termination. 

Thomas admitted on cross examination claimant was not simply sent home on workers’ compensation benefits “because we needed him” and no one else was trained to take his place.  Once someone was, claimant was terminated “because he was gone so often”.  It was decided to terminate claimant because the employer realized from his absences it could get along without him.  Thomas said claimant’s injury was not the reason he was fired.  However, Thomas agreed claimant was probably sometimes absent from work due to his back. 

Tonya Medina also testified for the defendants.  She is the Human Resources manager.  Her duties include overseeing insurance and workers’ compensation benefits, but not keeping track of attendance.  She testified when claimant was injured, she tried to send him to Dr. McCoy, but claimant did not want to go to him, so she sent him to Dr. Boyett instead.  When claimant indicated he was dissatisfied with Dr. Boyett, she declined to recommend a third doctor.  

She also recalled seeing claimant after his termination in the community, including seeing him get on and off a motorcycle without difficulty.  She stated she was not aware claimant still needed treatment until she received a call from the Division of Workers’ Compensation.

She stated an employee handbook spelling out disciplinary procedures was handed out to all employees in 2004.  Later the benefits offered by the Family Medical Leave Act were also made known to employees.  Claimant never requested FMLA leave for his wife’s or mother in law’s illnesses.  No receipt showing claimant received an employee handbook has been found. 

On cross-examination, she agreed she never told claimant he was entitled to an IME or alternate medical care, but rather relied on claimant knowing about these from the pamphlet the Division of Workers’ Compensation sends out to injured workers.  She also agreed Dr. Boyett’s return to work order only “recommended” claimant return to full duty work.  She stated the employer never terminates anyone because of a work injury.  She also acknowledged the employer’s attendance records were not well kept. 

Claimant underwent a functional capacity examination by Mark Blankespoor, P.T., on February 25, 2009.  He was found to be able to work in the light category, lifting up to 35 pounds on a rare basis and up to 20 pounds on an occasional basis.  Further diagnostic intervention was recommended.  (Ex. 1, p. 107)  Dr. Thomson agreed with Blankespoor’s recommended restrictions but stated that if anything, they may be beyond claimant’s abilities.  (Ex. 1, p. 140) 

Claimant was also tested by Roger Marquardt, a vocational counselor.  He found claimant, as a result of his work injury, to have lost 70 percent of his access to the job market.  (Ex. 2, p. 3) 

Dr. Kuhnlein in his IME report recommended claimant not lift more than 20 pounds occasionally from floor to waist, 40 pounds occasionally from waist to shoulder, and 10 pounds occasionally over the shoulder.  The over the shoulder limitation stemmed from both claimant’s back condition and his left cubital tunnel condition.  He felt claimant could sit frequently, stoop, bend, crawl or kneel occasionally, and work on ladders or stairs occasionally.  He felt claimant should avoid vibratory power tools because of his cubital tunnel syndrome.  He also recommended further diagnosis and treatment for claimant.   

Dr. Kuhnlein assigned claimant a zero percent permanent partial impairment for his left elbow, and an 11 percent permanent partial impairment of the body as whole rating for his back.  (Ex. 1, p. 74)

CONCLUSIONS OF LAW

The first issue is an evidentiary issue on admissibility of evidence from Norman John Prevo, D.O. 

At the hearing, claimant objected to exhibits from defendants consisting of a report from Dr. Prevo and his deposition.  However, in his post-hearing brief, claimant withdraws that objection but instead seeks sanctions. 

The Iowa Board of Medicine filed a statement of charges against Dr. Prevo on February 12, 2009.  (Ex. 3, pp. 67-71)  The charges concerned substance abuse, and attempting to avoid detection of substance abuse by using frozen urine samples.  

On March 5, 2009, defendants served notice of using Dr. Prevo as an expert witness in this case and setting an appointment for claimant to be examined by the doctor on March 19, 2009.  

On April 13, 2009, claimant served a deposition subpoena and a subpoena duces tecum on Dr. Prevo.  No objections were made by Dr. Prevo or the defendants to the subpoenas.

At his deposition, Dr. Prevo refused to provide any documents pertaining to the current status of his medical license, on advice of his personal attorney.  Defendants’ attorney objected to any questions about the doctor’s current licensing problems, and the doctor refused to answer those questions.  Those questions included questions going to whether Dr. Prevo might have been impaired by substance abuse at the time he conducted claimant’s examination, as well as questions on the doctor’s honesty and veracity in terms of making false reports to medical licensing examiners.  

The Iowa Board of Medicine specifically charged Dr. Prevo with substance abuse which impairs his ability to practice medicine with reasonable skill and safety.  (Ex. 3, p. 69)  Those charges were public and posted on the board’s website.  However, in their post-hearing brief, defendants point out that Iowa Code section 272C.6 states that all investigative information for such charges are privileged and confidential, and are not subject to discovery, subpoena, or other means of legal compulsion and are not admissible in an administrative proceeding other than the licensee discipline proceeding.  Apparently this section was not asserted at the deposition. 

Although the objections to Dr. Prevo’s report and deposition have been withdrawn, claimant nevertheless asks the undersigned to rule on the objections made by defendants’ attorney at the deposition and the “propriety” of defense counsel’s instructions to the doctor not to answer; make a finding as to Dr. Prevo’s credibility and impaired capacity to act as an expert; tax the costs of the deposition, both the doctor’s deposition fee and as the reporter’s fee, as well as claimant’s counsel’s attorney’s fees for the deposition, to defendants; and consider defendants’ position on Dr. Prevo in assessing penalty benefits.     

Dr. Prevo concluded claimant had no permanent impairment as a result of his work injury, and that any current symptoms were not causally connected to his work injury.  These conclusions applied to both the back injury and the left arm injury.  (Ex. 3, p. 85-86)  Dr. Prevo’s conclusions were disputed by Dr. Thomson.  (Ex. 1, p. 140-141) 

Dr. Prevo did answer all questions posed to him at his deposition concerning his education, his practice, the number of independent examinations he does, etc.  The only questions he did not answer were those pertaining to his current licensure issues, on advice of his legal counsel.  Neither Dr. Prevo nor defendants’ counsel objected to the subpoena duces tecum or sought a protective order. 

Dr. Prevo’s report and his deposition are admitted into the record in this case in light of claimant’s withdrawal of his objections.  

The fact Dr. Prevo’s ability to practice medicine has been drawn into question also puts at issue whether he could properly conduct an examination of claimant and form appropriate conclusions.  In addition, part of the allegations, as yet unproven, relate to veracity and honesty, and that also affects the weight to be given his conclusions in this case.  And, claimant was denied the opportunity to explore those matters due to Dr. Prevo’s  refusal to answer questions about them.  For all these reasons, greater weight will be given to the causal connection and extent of impairment opinions of Dr. Thomson and Dr. Kuhnlein. 

Defendants chose to offer Dr. Prevo as an expert witness even after learning of his licensure problems.  But, it was late service of reports from Dr. Neff by claimant that prompted defendants to seek a rebuttal expert. Nevertheless, defendants could have offered another expert whose license was not in question.  The status of Dr. Prevo’s license raised an issue that required claimant’s attorney to spend considerable time both in preparing for his deposition, and in motions and other efforts to exclude his testimony.  However, these are complications that may arise in any case, and the fact a complex issue requiring research and preparation is introduced into the case does not shift the responsibility for attorney’s fees in this case.  No sanctions in the form of attorney’s fees will be awarded. 

Dr. Prevo’s deposition would have to have been taken in any event, even if he had not experienced problems with his license.  However, much of the deposition was necessarily spent on the question of the doctor’s current status as a physician licensed in Iowa.  The costs of the deposition, including the reporter’s fees and the doctor’s deposition fee, will be the responsibility of defendants. 

The next issue in this case is whether the alleged injury is a cause of temporary disability or permanent disability.

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Dr. Neff gave differing opinions on whether claimant’s ongoing symptoms are caused by his work injury.  When asked if he could state they were with certainty, he said no.  When asked if claimant’s work injury was the most probable cause of his symptoms, he said yes.  He felt the work injury was a mechanism that could cause claimant’s symptoms, and  he was not aware of any other cause for claimant’s symptoms.  (Ex. 1, p. 43; Ex. 1, p. 124; Ex. 1, p. 90; Ex. 1, p. 87)

Dr. Thomson felt claimant’s current chronic back pain and left cubital tunnel syndrome was caused by his work injury.  He based this in large part on claimant’s ability to do his job without such pain prior to the work injury, and his consistent pain symptoms since the injury.  

Dr. Kuhnlein found “It is probable that Mr. Dunlap’s July 18, 2007, work injury was a substantial factor in causing” claimant’s diagnoses of low back pain with radicular symptoms and cubital tunnel syndrome left elbow.  (Ex. 1, p. 72)

Dr. Boyett released claimant from his care and felt he had no permanent impairment caused by his work injury. However, subsequent events clearly show Dr. Boyett was premature in his conclusion, as claimant has continued to have chronic and debilitating pain in his back and left elbow.  Nevertheless, Dr. Boyett appears to have consistently treated claimant’s complaints as work related.

It is found that the greater weight of the evidence shows that claimant’s current low back, left leg and left arm symptoms are caused by his work injury of July 18, 2007.

The next issue is whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Dr. Boyett returned claimant to work, but only in terms of “encouraged to return to full duty” and to “increase activities as able”.  (Ex. 1, pp. 31-32)  Even if this is a return to work, it is clear from the rest of the record that claimant had not yet reached maximum medical improvement.  Dr. Neff, Dr. Thomson and Dr. Kuhnlein all recommend further evaluation and treatment, including a CT scan, a referral to Dr. Maguire or some other orthopedic surgeon or neurosurgeon, etc.  Clearly claimant has not reached maximum medical improvement.  He may well have back and arm surgery in his future.  Defendants callous and roughshod treatment of his care, and their reliance on the vague release by Dr. Boyett when that physician was clearly not addressing claimant’s true symptoms, has resulted in a great delay in his recovery.  Claimant is found to be in a running healing period. 

For past absences from work, claimant seeks, first, temporary partial disability benefits for the days he was absent from work due to his back pain; temporary total disability benefits for the period of time from when his employment was terminated by the employer until he found temporary work through a temporary employment agency; followed by temporary partial disability for the period of time in which he was able to do light duty work within his restrictions through the temporary employment agency; and, finally, temporary total disability again from his last temporary employment to the hearing.  Those dates and earnings and claimant’s calculation of benefits are set forth in Exhibit 8, pages 13-15.

For the period July 21, 2007 through September 15, 2007, claimant has offered evidence at Exhibit 8, pages 14, showing a decrease in his average weekly wages attributable to his back pain.  Defendants have offered no contrary evidence and in fact defendants’ witnesses confirmed in their testimony claimant’s absences from work were probably due to his back pain.  Claimant will be awarded the temporary partial disability benefits set forth in Exhibit 8, pages 14. 

Claimant seeks temporary total disability (in this case, healing period benefits in that claimant has shown a permanent disability) for the period September 16, 2007 through October 12, 2008.  This period of time is from when claimant was terminated by the employer, through the time he began working for the temporary employment agency, Staffing Solutions.  The amounts are set forth in Exhibit 8, pages 14-15.

Claimant seeks temporary partial disability for the period October 19, 2008, through January 11, 2009, representing compensation for reduction in wages when claimant worked light duty work within his restrictions for other employers.  Claimant has not been offered any work by Staffing Solutions since January 18, 2009, and thus seeks healing period benefits from that time until the hearing on May 5, 2009.

Claimant’s absences from work for these three periods of time, September 16, 2007 through the hearing on May 5, 2009, were all caused by claimant’s termination from his employment.  In order to decide whether claimant is entitled to temporary benefits for this period of time, it is necessary to determine whether claimant’s absence from work was due to his work injury or other factors.

Defendants contend claimant was fired for reasons not related to his work injury.  They assert he violated a company policy against absenteeism.  However, the evidence shows a different story.  Defendants’ witnesses acknowledged the employer’s record keeping on attendance was sloppy at the time.  Only one record of claimant being absent from work without excuse was produced.  The record does not show claimant was ever warned about his absenteeism, or that he was informed of the points system used.  The record does show claimant was fired because the employer was annoyed by his absences from work and decided it could do without him. 

The problem is, those absences were not voluntary on claimant’s part, but necessitated by his ongoing back pain from is untreated condition.  Dr. Boyett’s cavalier approach to claimant’s treatment left claimant with ongoing back pain that prevented him from working.  Dr. Boyett’s released claimant to return to work only ambiguously, saying claimant was “encouraged” to return to work.  

The greater weight of the evidence shows that claimant’s employment was terminated because he was unable to work due to his back condition caused by his work injury.  He is entitled to temporary partial disability and healing period benefits for the periods of time and in the amounts set forth in Exhibit 8, pages 14-15. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Because claimant has not reached maximum medical improvement, an assessment of his permanent disability cannot be made at this time. 

The next issue is the commencement date for any permanent partial disability benefits awarded.

Again, this issue is not ripe for adjudication because claimant has not yet reached maximum medical improvement. 

The next issue is correct rate of compensation for the claimant.

The parties stipulated claimant was married with five exemptions on the date of injury.  Defendants state claimant’s gross earnings were $444.00 per week, for a rate of  $318.52.  Claimant asserts gross earnings of $507.46 per week, for a rate of $360.49. 

The difference lies in defendants’ inclusion in the rate calculation of earnings for eight weeks where claimant worked less than 40 hours per week.  (Ex. AA)  Claimant asserts these weeks are unrepresentative and should be excluded.  (Ex. 8, pp. 7-13) 

Defendants acknowledged claimant’s normal work week was 37 to 38 hours per week in an interrogatory answer.  (Ex. C, p. 15-16)  Both Bill Burr and Tonya Medina stated in their depositions that claimant’s normal work week was 40 hours per week. 

In addition, defendants base their calculation on their payroll records, which were shown by exhibits and testimony to be inaccurate when compared to claimant’s actual pay checks.  (Ex. 8, pp. 9, 10, 13) 

Claimant’s calculation, which excludes weeks where claimant worked less than 37 hours per week as unrepresentative of his true normal earnings, is found to be more accurate.  Claimant’s rate is found to be $360.49.   

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Claimant seeks medical benefits for his medical mileage for trips to see Dr. Boyett, as well as for the costs of physical therapy that was prescribed by Dr. Boyett.  Defendants have failed to pay these costs. 

Defendants also previously at first admitted liability for claimant’s care, then denied liability for that care in a later alternate medical care proceeding.  As a result claimant had to seek medical care from the Iowa Cares program.  As claimant’s conditions have been found to be related to a work injury, defendants are liable for the costs of that care. 

The next issue is whether the claimant is entitled to alternate medical care. 

Claimant seeks alternate care in the form of a referral to either an orthopedic surgeon or a neurosurgeon, as recommended by Dr. Thomson.  (Ex. 1, p. 141-142)  Dr. Kuhnlein recommends a CT scan with myelography for the back, and an orthopedic consult with Des Moines Orthopedic Surgeons for the left elbow.  (Ex. 1, p. 73)  Dr. Neff recommended a left cubital tunnel release, which defendants refused. 

Clearly defendants have completely failed to adequately address claimant’s symptoms from a medical standpoint.  Dr. Boyett’s release of claimant to return to work when his symptoms were chronic is inexplicable, other than a desire to please the employer who referred claimant to him.  Claimant’s later efforts to see other physicians were denied by the employer.  Even after claimant sought the assistance of his agency to obtain proper medical care, the employer still insisted he see Dr. Boyett.  Claimant’s recovery from his injury was clearly not foremost among the employer’s priorities.  Alternate care in the form of authorization of Dr. Thomson and any medical professional to whom he makes a referral is granted.

The next issue is whether the claimant is entitled to penalty benefits. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

Claimant seeks penalty benefits, based on claimant’s termination from his employment.  

Claimant points to defendants’ non-payment of claimant’s medical mileage to see Dr. Boyett.  However, penalty cannot be imposed for non-payment of medical benefits. 

Claimant also points to defendants’ non-payment of temporary total disability benefits when claimant missed work due to his back injury.  However, defendants had what was arguably a full duty release from Dr. Boyett and thus these absences were technically unexcused.  In addition, they had an opinion from Dr. Neff that claimant’s back pain was not related to his work injury.  The fact this decision finds those absences to have been caused by the work injury does not change the fact that at least some of the information the employer had at the time was that they were unexcused absences for a non-work related condition.  A penalty is not appropriate on this basis. 

Claimant also argues defendants acted unreasonably in relying on Dr. Neff’s opinion claimant’s conditions were not related to his work injury to not voluntarily pay weekly benefits.  Nevertheless, Dr. Neff’s opinion existed and defendants did not act unreasonably in relying on it. 

Claimant also appears to argue penalty benefits should be imposed for defendants’ termination of claimant’s unemployment.  

It is clear from the testimony of defendants’ witnesses that the employer did not keep very accurate records of absences from work, or enforce its own rules on discipline, accumulation of points toward termination, etc.  It is also clear claimant was never warned that he was missing too much work.  They were able to produce no records showing either a pattern of absences or warnings to claimant.  At least two of defendants’ witnesses admitted the records were poorly kept. 

In addition, it is found claimant’s absences from work after his work injury were in large part caused by his ongoing and untreated back and elbow pain. 

The decision to terminate claimant’s employment is similar to the decision to deny him adequate medical care for his injury.  It was based on a callous disregard for claimant’s injury and its aftermath.  Claimant was fired for excessive absenteeism, yet defendants’ witnesses, who made the decision to terminate him, blithely stated claimant was fired because they found they could get along without him.  They also admitted his absences were most likely caused by pain from his work related back injury.  

Thus, it is clear defendants acted unreasonably in terminating claimant’s employment.  However, penalty benefits can only be awarded for an unreasonable failure to pay weekly benefits.  The reasonableness of claimant’s termination by the employer is a factor to be considered in assessing industrial disability, which cannot be decided in this decision as claimant has not yet reached maximum medical improvement. 

It is also found that defendants’ conduct in allowing Dr. Prevo to refuse to answer questions at his deposition was not unreasonable conduct.  

No penalty benefits will be awarded. 

The next issue is whether claimant is entitled to an award of interest.

In arbitration proceedings, interest accrues on unpaid permanent disability benefits from the onset of permanent disability.  Farmer's Elevator Co., Kingsley v. Manning, 286 N.W.2d 174 (Iowa 1979); Benson v. Good Samaritan Ctr., Ruling on Rehearing, October 18, 1989.

As claimant has been awarded weekly benefits, he is entitled to interest on any of those benefits that were not paid when due. 

ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant temporary partial benefits for the dates and in the amounts set forth in Exhibit 8, pages 14-15. 

Defendants shall pay unto the claimant healing period benefits for the periods set forth in Exhibit 8, pages 14-15, at the rate of three hundred sixty and 49/100 dollars ($360.49) per week. 
Defendants shall pay unto the claimant running healing period benefits from May 5, 2009 at the rate of three hundred sixty and 49/100 dollars ($360.49) per week until claimant meets the requirements for termination of healing period set forth in Iowa Code section 85.34(1). 

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants, including deposition costs as set forth in the decision.

Signed and filed this __29th ___ day of May, 2009.
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Attorney at Law

3737 Woodland Ave., Ste. 13

West Des Moines,  IA  50266-1937

Aaron T. Oliver

Attorney at Law

218 6th Ave., Fl. 8
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15 IF  = 18 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


