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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

WAYNE E. WARD, surviving spouse
  :

of Sue E. Ward,
  :



  :


Claimant,
  :



  :

     File No. 5011677
vs.

  :



  :                                F U L L 
NUMANCO, LLC and
  :

BARTLETT NUCLEAR, INC,
  :                    C O M M U T A T I O N


  :


Employer,
  :                           D E C I S I O N


  :

and

  :



  :

FEDERAL INSURANCE COMPANY
  :

(Sued as Chubb Insurance Co),
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note Nos.:  3303.10, 3800
______________________________________________________________________

STATEMENT OF THE CASE

Wayne E. Ward, claimant, seeks a full commutation of his entitlement to workers’ compensation benefits in this proceeding.  The defendants have resisted.  The claimant originally filed a request for partial commutation on December 12, 2006.  He amended his petition on June 28, 2007 to request a full commutation of benefits.  The case was heard in Des Moines, Iowa, on November 12, 2007.  The matter was considered fully submitted after briefs and calculations were received on December 21, 2006.  The record consists of the testimony of the claimant and Jacqueline Campbell, claimant’s exhibits 1-5 and defendants’ exhibits A-I.
ISSUES

The only issues presented are whether the claimant is entitled to a full commutation and how Iowa Code section 85.22 should be applied.  The defendants, in their post-hearing brief, agreed with the claimant’s calculation of the amount of weeks for commutation as of the date of the filing of the amended petition, 645.14 weeks. 
FINDINGS OF FACT and CONCLUSIONS OF LAW
The deputy workers’ compensation commissioner having heard the evidence and reviewed the exhibits and statements set forth by the attorneys finds that:
The claimant testified that he was 54 years old at the date of the hearing and indicated he was in good health.  The claimant and Sue Ward, the decedent, were married for 30 years at the time of her death on November 1, 2003. 

The claimant has been employed for over 30 years.  He is a machinist and has worked for In Tolerance since June of 1973.  As of June 2007, he was earning $16.79 per hour and works between 40 to 55 hours per week.  He plans to continue his working at In Tolerance until he retires.  Claimant testified he earns approximately $43,000 per year.  He currently contributes to a retirement plan and has slightly over $100,000 in his retirement account.  He has savings/checking accounts with more than a years worth of income.  (Exhibit 3, page 1)  The claimant submitted evidence that he can pay his current expenses with his employment income.  The claimant submitted a summary of monthly income showing his income as $3,651 per month and expenses of $2,296 per month.  (Ex. 1, p. 1)  This exhibit does not include food, any payments for loans he cosigned for his sons or any miscellaneous expenses.  His home is valued at $92,000 and he has two mortgages totaling $64,000.  He is current on those mortgages.  He cosigned a car loan and a student loan for his adult sons.  His sons have missed some payments, which have shown up in his credit report.  Claimant testified that he does attend NASCAR races throughout the Midwest in the summer.
The evidence showed the claimant and his wife were living somewhat beyond there means at the time of her death.  They had substantial credit card debts and some history of slow payments  (Ex. A, pp. 14)  The record reflects that the claimant has significantly reduced his credit card debt and is generally current in his bills.  Jacqueline Campbell, a former girlfriend of the claimant, testified the claimant’s utilities were disconnected for a month and his credit card had been rejected three times.  The claimant testified he is not good with paper work. 
The claimant testified that he wanted a full commutation of benefits for two primary reasons.  The first is that he would like to invest the income to obtain a greater return.  He has contacted a financial planner/investment company to assist him if he receives the commutation.  (Ex. 5, p. 1)  The claimant testified he understood the tax consequences that would result from any investment returns arising from the granting of a full commutation and that his present weekly workers’ compensation benefits are not taxed.
The claimant also wanted a full commutation because of the delay in receiving his checks.  (Ex. 4, p. 1)  The defendants did not explain the delay in sending the claimant his weekly checks.
The Iowa Supreme Court has directed the workers’ compensation commissioner to decide each request for commutation on case-by-case basis, determining what is in the best interests of the worker Dameron v. Neumann Brothers, Inc., 339 N.W.2d 160, 164 (Iowa 1983).  The following factors are to be considered:  the worker’s age, education, mental and physical condition, and the actual life expectancy (as contrasted with information provided by actuary tables).  The worker’s family circumstances, living arrangements, and responsibility to dependents.  The worker’s financial condition, including all sources of income, debts, and living expenses.  The reasonableness of the worker’s plan for investing the lump sum proceeds and the worker’s ability to manage invested funds or arrange for management by others (for example by a trustee or a conservator).  Id.  A commutation is to be approved on the best interest balancing test unless the potential detriments to the workers outweigh the worker’s expressed preference and demonstrative benefits in the commutation.  Id.  
When considering all of the above factors I find that the commutation should be granted.  The claimant clearly understood what was the purpose of the commutation.  He understood that he would be receiving a discounted payment and that he would be paying attorneys fees out of the commutation.  The claimant has his own income of approximately $43,000 per year as well as health insurance.  He has significant savings and a retirement plan.  His financial management has improved since his wife’s death.  While his credit history is far from perfect it does not reflect the claimant currently has significant credit problems.  He has contacted a financial planning company to assist him with investing his funds.  The claimant’s living circumstances are stable.  He has equity in his home.  He has been employed for 30 years and appears to be employable until retirement age.

After weighing all of the factors required by the Dameron case carefully, it is determined that the claimant’s desire for full commutation should be granted. 
The parties agreed that the claimant was entitled to 645.14 weeks at the rate of $770.31.  Obviously, the parties will have to adjust these numbers based upon when the actual commutation takes place.
The next issue is the calculation the claimant is entitled to as a result of the claimant receiving a settlement with the tort-feasor.  The parties agreed the stipulated amount of the credit is $16,615.24.  The parties did not agree as to the interest rate the defendant is entitled to under Iowa Code 85.22.  
Iowa Code section 85.22(1) provides this with respect to indemnification of an employer or workers' compensation insurer:

1. If compensation is paid the employee or dependent or the trustee of such dependent under this chapter, the employer by whom the same was paid, or the employer's insurer which paid it, shall be indemnified out of the recovery of damages to the extent of the payment so made, with legal interest, except for such attorney fees as may be allowed, by the district court, to the injured employee's attorney or the attorney of the employee's personal representative, and shall have a lien on the claim for such recovery and the judgment thereon for the compensation for which the employer or insurer is liable. In order to continue and preserve the lien, the employer or insurer shall, within thirty days after receiving notice of such suit from the employee, file, in the office of the clerk of the court where the action is brought, notice of the lien.

The correct rate of interest is 5 percent under Iowa Code section 535.2(1).  The interest starts from the day the claimant received the settlement.  Cincinnati Ins. Co. v. Konicek, 503 N.W.2d 420 (Iowa, 1993).  The Konicek court stated:
The lack of specificity in section 85.22(1) as to when, and at what rate, interest is to be paid suggests that it was intended that we refer to other statutory provisions regarding "legal interest." Iowa Code section 535.2(1) (b) provides that interest will accrue on "[m]oney after the same becomes due." In the case of a worker who collects on a claim against a third party, reimbursement to the workers' compensation payor is not due until the worker receives it. This finds support in the language of section 85.22(1), which states that the indemnitee "shall be indemnified out of the recovery of damages...."

This interpretation is also consistent with the general law of indemnity under contract, which is that no action for indemnity may be maintained until all valid conditions precedent have been met. See, e.g., Bay Ridge Air Rights, Inc. v. State, 57 A.D.2d 237, 237-39, 394 N.Y.S.2d 464, 465-66 (1977) (obligation or liability that is subject of indemnity must have accrued and become fixed before indemnity action commenced); 41 Am.Jur.2d Indemnity § 40, at 730 (1968).

Under section 85.22(1) (payment to be made "out of the recovery of damages"), indemnity to Cincinnati was not "due" under section 535.2(1)(b) until Konicek actually received payment on his third-party claim against Loomis. Until that time, Konicek's recovery was to some degree still speculative. Further, it would create confusion by interpreting section 85.22(1) to start interest at the filing of the petition or the date of judgment because, in many cases, no third-party suit is ever brought.

We conclude that "legal interest" under Iowa Code section 85.22(1) commenced on the date that Konicek actually received payment under his claim against Loomis and that, under Iowa Code section 535.2(1), the rate of interest is five percent. Because we have resolved the issues on this basis, it is not necessary for us to address Konicek's accord and satisfaction argument.

Konicek at 422. 
The claimant did not notify the defendant of the receipt of this settlement.  Interest shall be awarded from the date of receipt of the settlement, June 30, 2004.

ORDER

THEREFORE, IT IS ORDERED:
That defendants shall pay claimant four hundred ninety-six thousand nine hundred fifty-seven and 79/100 dollars ($496,957.79) in full commutation of claimant’s workers' compensation benefits as a result of the work injury to his wife.  (Six hundred forty-five point one four [645.14] weeks at the rate of seven hundred seventy and 31/100 dollars [$770.31], to be adjusted to reflect the payment date of commutation.)
That upon payment of the above commuted amount, defendants shall be discharged from all further liability arising under Iowa workers’ compensation law on account of the work injury.
That the defendants are entitled to a credit of sixteen thousand six hundred fifteen and 24/100 dollars ($16,615.24) with interest of five (5) percent from June 30, 2004.  

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.
That defendants shall file subsequent reports as required by the agency. 
Signed and filed this ___5th ____ day of January, 2008.

   __________________________







  JAMES F. ELLIOTT
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