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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

SANTANA SANTAMARIA FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:            File Nos. 5012066 & 5017493
vs.

:



:                       ARBITRATION

OSCEOLA FOODS, INC.,
:



:                          DECISION


Employer,
:


Self-Insured,
:


Defendant.
:    HEAD NOTE NOS.:  1803; 2502; 2700
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Santana Santamaria, has filed petitions in arbitration and seeks worker’s compensation benefits from Osceola Foods, Inc., self-insured, defendant.
Deputy workers’ compensation commissioner, Stan McElderry, heard this matter on September 22, 2006 in Des Moines, Iowa.  The record was closed on October 2, 2006.
ISSUES

The parties have submitted the following issues for determination:
For File No. 5012066:
1.  Whether the injury of April 11, 2002, which arose out of and in the course of employment, was the cause of any temporary or permanent disability;
2.  Whether the claimant is entitled to receive permanent disability; and if so, the extent;
3.  Medical expenses; and
4.  85.39 evaluation.
For File No. 5017943:
1.  Whether the injury of March 23, 2005, which arose out of and in the course of employment, was the cause of any temporary or permanent disability;
2.  Whether the claimant is entitled to receive permanent disability; and if so, the extent;
3.  Medical expenses; and
4.  85.39 evaluation.
It is significant that claimant’s counsel filed and signed two motions to continue this case.  One motion on September 23, 2005, and one on December 13, 2005.  On the September 23, 2005 motion claimant’s counsel asserted that “the employer is not denying liability and the only remaining issue is the extent of any permanent impairment which, to date, no physician has issued any opinion.”  The continuance was granted on this basis.  In fact, as noted by the issues in dispute above, the extent of permanent impairment was not, and is not, the only issue in this case.  Indeed, some of the medical bills for which payment is sought date to March of 2003, two and a half years prior to the motion of counsel that extent was the only issue.  This set of facts is troubling.
FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:
The claimant was 55 years old at the time of hearing.  The claimant was born in Mexico and has been in the United States since 1976.  His formal education ended after the Second grade.  He was a migrant farm worker from the time he entered the United States until July of 2000 when he went to work for Osceola Foods, Inc.
At hearing the claimant’s testimony was translated from Spanish.  On direct examination the claimant gave prompt answers and had excellent facial expressions.  However, on cross-examination the claimant appeared confused at times, and on various occasions indicated he was confused or could not remember rather than answer.  The difference between the claimant’s overall demeanor on direct and cross examination was very marked.  
On April 11, 2002, the claimant slipped at Osceola Foods and fell backwards.  He quickly reported the incident to the on-site nurse, Kelly Blanchard.  Ms. Blanchard testified at hearing and was a credible witness.  The claimant testified that he told Ms. Blanchard that he hurt his right arm and shoulder.  However, it found based on the contemporaneous medical records and testimony of Ms. Blanchard that he only reported right elbow pain initially.  He did go to Broadlawns for treatment August 30, 2002.  (Exhibit A, page 1)  He reported hurting his elbow at work 3 weeks previous and that he had fell down in April.  The assessment was that the claimant’s complaints were likely “because of repetitive motion syndrome.”  (Ex. A, p. 2)  The claimant saw John Prevo, M.D., on December 13, 2002 upon a referral from the employer.  Greg Madison, D.O., provided follow-up treatment and released the claimant to full-duty work with the limitation of “avoiding repetitive, forceful palm-down grip tasks.”  (Ex. E, p. 4)  He returned to full-duty work without accommodation.  A February 5, 2004 X-Ray of the right shoulder found “degenerative changes of the AC.”  (Ex. A, p. 19)  On March 23, 2005 the claimant’s area/station was hit by a forklift and his platform was moved less than an inch.  The claimant reported that, although the incident scared him, he had suffered no injury.  Some days later he complained of neck pain.  He treated with David Hatfield, M.D.  Dr. Hatfield had the claimant undergo a functional capacity evaluation (FCE). T he FCE was considered as borderline invalid.  (Ex. C)
A right shoulder arthrogram performed on December 20, 2005 showed only mild degenerative changes in the right shoulder AC joint.  (Ex. B, p. 3)  The claimant saw Dr. Prevo again on August 18, 2005.  The claimant was referred to Jeffrey Davick, M.D., an orthopaedic surgeon in October of 2005.  Dr. Davick’s first impression was right shoulder impingement, mainly AC joint and later concluded that the “symptoms are coming from his cervical spine.”  Dr. Davick released the claimant from treatment on January 11, 2006 and assigned the claimant a zero percent impairment. (Ex. E, p. 13)  Dr. Prevo also opined that the claimant had no permanent impairment from the April 11, 2002 injury.  (Ex. E, pp. 11-13)  Dr. Prevo also opined that any cervical problems were not casually connected to that injury.  (Ex. E, pp. 10-12)
On April 4, 2006, the claimant reported a work injury involving his back.  All of the claimant’s restrictions on the date of hearing were due to that claimed injury which is not a litigated part of this case. 
On August 14, 2006, the claimant saw John D. Kuhnlein, D.O., for an independent medical evaluation (IME).  (Ex. 10)  Dr. Kuhnlein opined no impairment from the March 23, 2005 injury.  (Ex. 10, p. 13)  Since Dr. Kuhnlein’s report is silent on the alleged April 4, 2006 back injury, it is inferred that he was not made aware of the claim.  Drs. Prevo, Davick, and Hatfield assigned no impairment from the March 23, 2005 injury.  It is found that the claimant suffered no permanent impairment from the March 23, 2005 injury. 
Dr. Kuhnlein opined that the claimant had suffered a 1 percent impairment of the whole person for the April 11, 2002 injury due to chronic pain in the right shoulder.  (Ex. 10, p. 12)  He opined 30 pound restrictions to mid-chest and 20 pounds for above chest carrying, push, pull and lifting.  (Ex. 10, p. 12)  Dr. Kuhnlein found no ratable loss of range of motion in the right arm and that the motion in the left shoulder “tended to match that in the right shoulder.”  (Ex. 10, p. 12)  Drs. Davick and Prevo treated the claimant over a period of some years and have a greater familiarity with the claimant than one time evaluator Dr. Kuhnlein.  Based on this greater familiarity, their opinions of no permanent impairment from the April 11, 2002 injury are accepted.  It is found that the claimant suffered no permanent impairment, disability, or loss of earnings capacity from either the April 11, 2002 injury or the March 23, 2005 injury.
The claimant seeks payment of Dr. Kuhnlein’s IME fee of $2,537.50.  That IME fee was for both injuries herein.  $500.00 of that fee was an “IME rush fee.”  Additionally, claimant seeks payment of the gross billed amount of $1,891.00 in medical bills from 2003 and 2004.  The treatment was not authorized by the employer, nor did claimant ask for authorization for the treatment.  Absent co-pays, the bills have already paid for by the employer’s group health insurance policy.  Nor was there a showing that the medical treatment at issue was beneficial or necessary.
REASONING AND CONCLUSIONS OF LAW

The first issue is whether the injuries of April 11, 2002 and March 23, 2005 are the cause of any permanent disability.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).
The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).
The burden of showing that disability is attributable to a preexisting condition is placed upon the defendant.  Where evidence to establish a proper apportionment is absent, the defendant is responsible for the entire disability that exists.  Bearce, 465 N.W.2d at 536-37; Sumner, 353 N.W.2d at 410-11. 
It was found that the claimant suffered no permanent impairment, disability, or loss of earnings capacity from the injuries of April 11, 2002 and March 23, 2005.
The claimant also seeks payment of medical expenses. 
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).
The employer did not deny the April 11, 2002 injury for which the claimant seeks payment of medical expenses from 2003 and 2004.  The employer provided treatment for the injury.  The claimant did not express dissatisfaction with the treatment the employer provided.  The treatment for which the claimant seeks payment was not authorized, nor did the claimant request authorization. Nor was there a showing that the treatment was beneficial or necessary.  The claimant is not entitled to payment of the unauthorized medical expenses through workers’ compensation. 
The claimant seeks reimbursement of Dr. Kuhnlein’s IME.
Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee's attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).
An evaluation of permanent disability was made by a physician retained by the employer and the claimant was thus entitled to an independent evaluation.  He chose that evaluation to be performed by Dr. Kuhnlein.  However, $500.00 of the fee of Dr. Kuhnlein was a “rush fee.”  I see no authority or rationale why a “rush fee” is covered by 85.39.  Nor is there an argument here that the “rush fee” was occasioned by some conduct of the employer.  $2,037.50 (which is the $2,537.50 IME fee minus the $500.00 “rush fee”) of the IME fee of Dr. Kuhnlein is to be reimbursed by the defendant. 
ORDER

THEREFORE, it is ordered:
Defendant shall reimburse claimant the two thousand thirty-seven and 50/100 dollars ($2,037.50) for the IME fee of Dr. Kuhnlein.
Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

Defendants shall receive credit for all benefits previously paid.

Each party shall bear its own costs pursuant to 876 IAC 4.33.
Defendants shall file subsequent reports of injury as required by the agency.
Signed and filed this _____24th____ day of October, 2006.

   __________________________







   STAN MCELDERRY
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