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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROSA PARRA,
  :



  :


Claimant,
  :



  :
File Nos.:  5031536; 5031537; 5031538
vs.

  :



  :                          

JBS SWIFT & COMPANY,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH AMERICAN INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Rosa Parra, the claimant, seeks workers’ compensation benefits from defendants, JBS Swift & Company, the alleged employer, and its insurer, Zurich American Insurance Company, as a result of alleged injuries on March 4, 2008, July 14, 2008, and September 12, 2008.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on February 15, 2011, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on February 23, 2011.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”
The parties agreed to the following matters in a written hearing report submitted at hearing:

1.
At the times alleged, claimant received injuries arising out of and in the course of employment with JBS Swift & Company.


2.
Claimant is not seeking temporary total or healing period benefits for any of these injuries. 

3.
If the injuries are found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4.
If I award permanent partial disability benefits for any of the stipulated injuries, they shall begin the dates of those injuries.

5.
At the time of the March 4, 2008 injury, claimant's gross rate of weekly compensation was $548.00.  Also, at that time, she was single and entitled to 4 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $368.34 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6.
At the time of the July 14, 2008 injury, claimant's gross rate of weekly compensation was $495.00.  Also, at that time, she was single and entitled to 4 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $338.86 according to the workers’ compensation commissioner’s published rate booklet for this injury.

7.
At the time of the September 12, 2008 injury, claimant's gross rate of weekly compensation was $503.00.  Also, at that time, she was single and entitled to 4 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $343.46 according to the workers’ compensation commissioner’s published rate booklet for this injury.

8.
Medical treatment benefits are not in dispute. 

9.
Prior to hearing, defendants paid no weekly compensation benefits.
ISSUES

At hearing, the parties submitted the following issues for determination:

I.
The extent of claimant's entitlement to permanent disability benefits for each stipulated work injury; and,

II.
The extent of claimant's entitlement to reimbursement for an independent medical evaluation of her disability by Jacqueline Stoken, D.O., pursuant to Iowa Code section 85.39.
FINDINGS OF FACT
In these findings, I will refer to the claimant by her first name, Rosa, and to the defendant employer as Swift.
I was unable to formulate any impression about Rosa’s credibility from my observation of her demeanor while testifying because her testimony was translated from Spanish.  Since I do not speak Spanish, I could not correlate her body movements, vocal characteristics, eye contact, and facial mannerisms with her words.   Consequently, her demeanor while testifying was not helpful in resolving the conflicts in the record concerning the validity of Rosa’s current complaints and physical limitations as well as the extent of her English speaking skills.  
Rosa is asserting a right leg/ankle/foot injury and sequela to her right hip on March 4, 2008; a low back injury on July 14, 2008; and, another right/leg/ankle injury on September 12, 2008.  Both right leg/ankle/foot injuries occurred when her right foot became caught against a pallet being moved by a forklift or pallet jack.  The back injury occurred while lifting heavy pallets.  Rosa testified that despite completing treatment in May 2009 for her injuries, she continues to have right foot, ankle, leg and hip pain along with back pain.  She complaints that she has an altered gait or limp due to her right extremity and right hip problems.  Rosa admits to not seeking further treatment since May 2009, but takes over-the-counter medications for her pain.  Rosa testified that about two weeks after her September 12, 2008 injury, she returned to the same right extremity pain level as before this injury.  There is nothing in the record to suggest otherwise.  Consequently, the issue of permanency turns on the two injuries of March 4, 2008 and July 14, 2008 to the right extremity and low back respectively.
Rosa began working as a production laborer for Swift or its predecessor at the same meat packing plant in Marshalltown, Iowa soon after coming to this country from Mexico in 1994, and she continues to work at this location at the present time.  Swift took over in 1997.  Rosa has held five jobs at this plant, but has been assigned on occasion to other jobs on a temporary basis.  Her description of these jobs was not challenged at hearing.  She started in the job of  “boning sirloins.”  In 2000, this job was changed to requiring lifting boxes weighing up to 50 pounds.  She then moved to making boxes which required her to lift and carry boxes weighing up to 40 pounds.  At the time of her work injuries in this case, she was in the job of “attending combos.”  This job required her to remove combo boxes when full and place them on pallets.  She was also required to move the empty pallets weighing up to 60 pounds.  For two months after her last injury, she was placed on a packaging job in which she was required to move boxes full of meat weighing 40-60 pounds.  Finally, she was placed in her current job of “trimming fat.”  Rosa states that this job, although repetitive, only requires lifting of items weighing less than 5 pounds.  Rosa states that now she is unable to perform her past jobs due to the required lifting.  She admits she can perform her current trimming job, but she complains that she suffers pain from her work injuries in doing so.    

Rosa’s treating doctors for her work injuries have not imposed any permanent restrictions.  Only the IME doctor, Jacqueline Stoken, D.O., retained by Rosa’s attorney, opines, after her evaluation in February 2010, that Rosa should have permanent restrictions to avoid prolonged walking, standing and walking on uneven ground due to her right lower extremity injuries and, due to her back injury, to avoid prolonged leaning forward; repetitive bending, lifting, and twisting; and, lifting more than 30 pounds on a frequent basis.  (Ex. 4-53:54)  Rosa admits that she has not informed Swift of Dr. Stoken’s restrictions.
Rosa’s initial authorized treating physician following the March 2008 injury was occupational doctors.  Eventually, a podiatrist, Rodney Dempewolf, D.P.M., became the primary treating medical provider for her right lower extremity problems.  Based upon a number of diagnoses for her foot and ankle problems, she was treated for several weeks with braces, mediations, restricted duty and physical therapy.  However, Dr. Dempewolf was unable to resolve her chronic foot and ankle pain with conservative care.  He released her to full duty a number of times, only to re-impose restrictions after symptoms recurred after she returned to work.  Out of apparent frustration, he then referred her to his colleague, Charles Gilarski, D.P.M., in December 2008.  (Ex. 1-4)  Dr. Gilarski’s treatment included orthodics, medications and restricted duty.  On May 4, 2009, Dr. Gilarski reports that Rosa exhausted his conservative care and he recommended surgery stating that she “cannot return to work.”  The doctor then placed her on restricted duty of four hours standing and four hours sitting for one month to consider surgery.  Rosa testified that she subsequently rejected surgery out of fear that the procedure would get worse.  There is no record of Rosa returning to Dr. Gilarski or of the doctor finally releasing Rosa back to full duty work.   Rosa has not seen any doctor for her work injuries since this last office visit with Dr. Gilarski.  (Ex. 1-29)  
Rosa is not seeking additional medical treatment for her right extremity complaints.  Swift had already moved Rosa to the lighter duty trimming job at the end of 2008 and apparently this job was suitable for her.  I believe this is why Rosa did not seek any extension of restrictions or further treatment from Dr. Gilarski.  The only impairment rating in the record concerning her right extremity problems comes from Dr. Stoken who opines that Rosa has three percent  permanent partial impairment to the right leg due to ankle contusion/sprain, sinus tarsi capsulitis, and plantar fasciitis and a three percent permanent partial impairment to the body as a whole for hip bursitis and altered gain along with the permanent restrictions referred to earlier in these findings.  (Ex. 4-53)
There has been no specific authorization by defendants to treat the back injury other that the initial treatment by a company nurse with Tylenol and ice.  The podiatrists simply mention back pain in their notes, and there was no referral for treatment by medical doctor for back pain.  Dr. Stoken, a specialist in physical medicine and rehabilitation, diagnosed acute low back strain and sacroiliac joint dysfunction.  She recommends future care consisting of physical therapy rehabilitation and pain management.  Rosa is not seeking this or any other care for her back complaints in this proceeding.  As Dr. Stoken also provided a permanent partial impairment rating for the back of eight percent to the body as a whole, she apparently considers Rosa at maximum medical improvement, which would be inconsistent with a recommendation for future care.  (Ex. 4-54)
In September 2010, Rosa’s back complaints were evaluated by William Boulden, M.D., an orthopedist.  Apparently based upon the lack of any record of injury in Swift’s records provided to him and no specific treatment for a back injury, Dr. Boulden concludes from his examination that Rosa does not have any objective evidence of injury to her back and could not provide an impairment rating due to nonorganic findings.  He did not explain why he rejected Rosa’s description of injury and her ongoing back pain complaints.  He did not explain the difference between objective and subjective findings or what he meant by “nonorganic findings.”  My guess is that the doctor is trying to say that he could not verify Rosa’s pain complaints from his review of records and his examination.
The record does not show any concerns on the part of Swift management about Rosa’s job performance since recovery from her injuries.  Indeed, the superintendent of the area where she works, Richard Jordan, testified that he was unaware of any physical limitations on Rosa’s work and has received no complaints from her supervisor or from Rosa personally about any job performance problems.  He states that he talks to her regularly as she is in charge of monitoring glove usage in her area and is doing an excellent job in this assignment.  Jordan also states that he has little difficulty communicating with Rosa in English stating that she has good English skills.  However, he admits that he occasionally must rephrase his words on occasion when Rosa is unable to comprehend what he is saying.  This conflicts with Rosa’s testimony that she speaks only a little English and cannot fully converse in English.  She has taken English courses for about a year.
Defendants hired a private investigator to perform surveillance of Rosa.  They offered a report and a video into evidence.  (Ex. H)  The report stated little about Rosa’s activities.  The video depicted Rosa walking on two occasions a few steps from her home to an auto in her driveway and sweeping on her front porch in September 2010.  Rosa did not appear to limp on this video, but she was under observation only a few seconds while walking and only a couple of minutes while sweeping, so not much can be concluded from this video presentation about her ambulatory abilities over a longer period of time. 
I find that the work injury of March 4, 2008 to her right lower extremity (foot, ankle, leg and hip) is a cause of significant permanent impairment to the body as a whole and permanent work restrictions against prolonged walking and standing as outlined by Dr. Stoken.  Such restrictions are consistent with the type of restrictions imposed by her treating podiatrists and again I do not find a complete release to full duty by those physicians in this record.  

I am unable to find that the July 14, 2008 back injury is a cause of permanent impairment or permanent disability.   While I am troubled by some of the language used by Dr. Boulden, he is an orthopedic surgeon and apparently found no evidence of back injury.  Dr. Stoken’s views concerning the back are a bit puzzling given the fact that Rosa has never asked for or received any treatment for her back complaints.
Rosa is 34 years of age.  She had only a 6th grade education in Mexico and no formal schooling in this country, except for English speaking classes.  Her only significant past employment consists of meat packing, work that usually requires prolonged sitting or standing.  However, to date, she is able to tolerate the standing required in her trimming job, albeit with use of over-the-counter medications.  She apparently is not hurting to any significant degree since she has not sought any medical treatment for almost two years.  One of her primary complaints in this case is an inability to lift more than 30 pounds and her inability to perform many of her past jobs at Swift due to their lifting requirements.  However, Dr. Stoken was the only physician to restrict her lifting and I did not find her views convincing.   
I also suspect that Rosa is not being entirely candid about her English speaking skills.  Her department superintendent at Swift, who does not speak Spanish, has had no problem communicating with her at work.   
On the other hand, her current permanent restrictions against standing and walking are significant when superimposed upon a Mexican immigrant with very little education.  
I find that the work injury of March 4, 2008 is a cause of a 40 percent loss of earning capacity.  
CONCLUSIONS OF LAW

I.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).
A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192.  
The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).
On the other hand, industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

I found in this case that the work injury of March 4, 2008 is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  

In 2004, Iowa Code section 85.34(2)(u) was amended to read as follows:


In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.
This change adopts the so-called “fresh start rule.”  The fresh start rule is based upon the premise that a workers’ earnings in the competitive labor market at the time of a work injury are reflective of that workers’ earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his or her employment prior to a work injury, the impact of that impairment or impediment upon that workers earning capacity, absent evidence to the contrary,  has already occurred and is reflected in his earnings at the time of injury.  

Industrial loss now is no longer a measure of claimant’s disability from all causes after which we then apportion out non-work causes and leave in work related causes under the full responsibility rule.   The percentage of industrial loss now is the loss of earnings capacity from what existed immediately prior to the work injury.  This means that an already severely disabled person before a work injury can have a high industrial loss because the loss is calculated in all cases from whatever his earning capacity was just before the injury and what it was after the injury, not the loss as compared to a healthy non-disabled person.  In other words, all persons, start with a 100 percent earning capacity, regardless of any prior health conditions.  

The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependant upon that person’s weekly rate of compensation which a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of any prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award.  If the injured workers wages are high, despite his prior condition, then the condition apparently has not negatively impacted his earning capacity.  If they are low, it is likely they are low because of his prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.  

A showing that claimant had no loss of his job or actual earnings does not preclude a finding of industrial disability.   Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc.,  599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979). 


Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995). Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).   However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997)

In the case sub judice, I found that claimant suffered a 40 percent loss of her earning capacity as a result of the work injury.  Such a finding entitles claimant to 200 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 40 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 
II.  Claimant seeks reimbursement for the cost of the evaluation by Dr. Stoken.  Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.    In this case, claimant failed to show that an authorized physician in this case issued an opinion about her disability prior to the evaluation by Dr. Stoken for either the right lower extremity problems or the back problems.  Therefore, the request for reimbursement must be denied.
ORDER
File No. 5031536 (DOI March 4, 2008):

1.
Defendants shall pay to claimant two hundred (200) weeks of permanent partial disability benefits at the stipulated rate of three hundred sixty-eight and 34/100 dollars ($368.34) per week from March 4, 2008.

2.
Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  

3.
Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.


4.
Defendants shall pay the costs of this consolidated proceeding pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 

Claimant shall take nothing further in Files 5031537 and 5031538.
Signed and filed this ____25th___ day of March, 2011.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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