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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KATHERINE M. ALLEN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5024583
IOWA TELECOM,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACCIDENT FUND INSURANCE
  :

COMPANY,
  :



  :           Head Note Nos.:  1108.20; 2204

Insurance Carrier,
  :


Defendants.
  : 

______________________________________________________________________

STATEMENT OF THE CASE

Katherine M. Allen, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Iowa Telecom and its insurer, Accident Fund Insurance Company, as a result of an injury she allegedly sustained on July 12, 2007 that allegedly arose out of and in the course of her employment.  This case was heard and fully submitted in Des Moines, Iowa, on March 16, 2009.  The evidence in this case consists of the testimony of claimant; Charles “Chuck” Utech, former co-worker of claimant; Julie Hodge, former co-worker of claimant; Lena Jane Wicklaff, former co-worker of claimant; Rhonda Uitermarkt, former co-worker of claimant; Deb Baarda, former co-worker and supervisor of claimant; and claimant’s exhibits 1 through 4 and defendants’ exhibits A through O.

At the evidentiary hearing, defendants were ordered to file a transcript of the hearing.  The transcript was filed on March 23, 2009 as ordered.  

ISSUES


Whether claimant sustained an injury on July 12, 2007, which arose out of and in the course of employment;


Whether the alleged injury is a cause of temporary disability for any period after November 19, 2007;

Whether the alleged injury is a cause of permanent disability and, if so;

The extent of claimant’s industrial disability;
Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; and
The claimant’s gross earnings for purposes of determining the weekly rate of compensation.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Katherine Allen, claimant, was born in 1947 making her 61 years old at the time of the evidentiary hearing.  (Transcript page 25)  She is a high school graduate and took 1 ½ years of classes for a degree in nursing at a community college in the 1990’s but does not have a degree.  (Tr., pp. 26-27 and Ex. A, internal pages 203-204)  From 1990 to 1999, claimant worked at a news printing company, first as a sales representative and then beginning in 1996 as general sales manager.  (Tr. pp. 27-28 and Ex. A, int. pp. 12-14)  

In May and June 1999, claimant was seen at the Newton Clinic for a deep laceration on the Achilles’ tendon area.  (Ex. F, p. 1)  On June 18, 1999, claimant was seen at the Newton Clinic complaining of insomnia and stress at work and was prescribed antidepressant medications, Wellbutrin and Ambien.  (Tr., pp. 69-70; Ex. A, int. pp. 29‑30, 102-103 and Ex. F, p. 1)  On August 24, 1999, the Newton Clinic noted claimant’s “TSH” was on the low side and adjusted her medication.  (Ex. F, p. 1)  On September 3, 1999, claimant complained to the Newton Clinic that she was tired all the time and her “thyroid [was] out of whack.”  (Ex. F, p. 1)  On March 8, 2000, claimant reported to the Newton Clinic that her ears were bothering her and she was prescribed medication.  (Ex. F, p. 2) 
In March 2000, claimant began working at Iowa Telecom, defendant-employer, as a customer service representative.  (Tr., p. 28; Ex. A, int. p. 11, 62)  Iowa Telecom is in the business of providing land-line telecommunication services to its customers.  (Tr. p. 28; Ex. B, int. pp. 13-14)  Claimant’s job as a customer service representative was to efficiently and effectively deal with customers or potential customers over the telephone.  (Tr. p. 29 and Ex. H, pp. 16-17)  By all accounts, claimant was an excellent customer service representative.  (Tr. pp. 3, 138-139, 152-153, 172-173, 184-186, 198; Ex. B, int. pp. 23-25, 30-31, 64-65, 72-73; and Ex. H, pp. 1-26)  

Mr. Lockhart began working for Iowa Telecom as vice-president of human resources in January 2000.  (Ex. B, int. pp. 9-10)  Mr. Lockhart had worked for several companies doing human resource type work before beginning work at Iowa Telecom.  
In October 2003, Mr. Lockhart was assigned to oversee the “contact centers” of Iowa Telecom.  (Ex. B, int. pp. 11-12)  The number of employees in the contact center varied from 110 in 2003 to 84 in 2009.  (Ex. B, int. pp. 12-13)  Mr. Lockhart was not claimant’s direct supervisor.  (Ex. B, int. pp. 17-18, 27)  
In July 2000, claimant was seen at Newton Clinic for a history of thyroid disease.  (Ex. F, p. 2)  In September 2000 she was seen at Newton Clinic for neck pain she had had for almost a year.  (Ex. F, p. 2) 

In September or October 2004, Iowa Telecom decided to form a quality assessment team for its call center where the customer service representatives worked.  (Tr. pp. 32, 154 and 173 and Ex. A, int. pp. 33-35)  The quality assessment team included supervisors and certain customer service representatives.  (Tr. p. 154)  Individuals interested in working on the quality assessment team were assigned to the team on a rotational basis.  (Ex. Tr., pp. 154-157, 162, 168-169, 174-175, 176, 186-188, 194-195)
On May 10, 2005, claimant was seen at Newton Clinic for complaints of ear pain and prescribed medication.  (Ex. F, p. 1)  In July 2005, claimant was rotated off the quality assessment team and moved back to her job as a customer service representative.  (Tr. pp. 34-35)  Claimant testified that after a meeting with Mr. Lockhart he changed her title from customer service representative I to customer service representative II and gave her a raise in pay.  (Tr. pp. 37-38 and Ex. A, int. pp. 70-75)  Mr. Lockhart testified that he did not offer claimant a pay raise when she returned to the call center but claimant got a pay raise based on a predetermined grid using years of service for the pay increases for the call center.  (Ex. B, int. pp. 37-45)  Claimant felt she “guilted” Mr. Lockhart into giving her the raise.  (Tr. p. 110 and Ex. A, int. p. 88)  Claimant had difficulties and stress with her daughter until the daughter graduated in May or June 2005.  (Tr., pp. 29-31, 163-164, 178 and 190-191 and Ex. D, int. pp. 77-78)

Claimant considered her rotation off the quality assessment team to the telephone work of customer service representative to be a demotion.  (Tr. p. 36)  She also thought that no one else had been demoted back to the phones.  (Tr. p. 38)  Julie Hodge who was a customer service representative at Iowa Telecom that was rotated on to the quality assessment team and later back to a customer service representative did not consider the return to customer service representative as demotion.  (Tr. pp. 163, 167-168)  Lena Jane Wickliff was a supervisor over the billing department and the call center.  (Tr. pp. 171-172)  Ms. Wickliff did not view the rotation from the quality assessment team back to the position of customer service representative as a demotion.  (Tr. p. 176)  Rhonda Uitermarkt was a select customer service representative at Iowa Telecom.  (Tr. p. 183)  Ms. Uitermarkt was on the quality assessment team for a period of time with claimant and did not view the rotation from the quality assessment team back to a customer service representative as a demotion.  (Tr. pp. 187-188, 192-193, 195)  Deb Baarda was hired by Iowa Telecom as a customer service representative in 2005, was later “elevated” to be a supervisor of customer service representatives and was claimant’s supervisor in 2007.  (Tr. p. 197)  Mr. Lockhart considered the assignment to the quality assessment team as rotational and a temporary position for claimant and others.  (Ex. B, int. pp. 26-30, 34-36)  Mr. Lockhart did not consider claimant’s reassignment to the call center after being on the quality assessment team as a demotion.  (Ex. B, int. pp. 41-44) 
In July 2005 Iowa Telecom received an award from Purdue University as a Center for Excellence.  (Ex. I, p. 1)  The award was based on the opinions of Iowa Telecom’s external customers.  (Ex. B, int. pp. 61-64)  

Claimant took vacation to attend the State Fair in August 2005.  (Tr. p. 41)  She did not immediately return to work after the vacation but was admitted into the hospital.  (Tr. p. 41)  Mr. Lockhart visited claimant while she was in the hospital and took her flowers.  (Tr. p. 107 and Ex. B, int. p. 65)  On August 22, 2005, claimant was seen at the Newton Clinic for a six week history of numbness of the right leg and right arm.  (Ex. 1, p. 1)  She presented to the emergency room on August 22, 2005 at Skiff Medical Center with worsening numbness then involving her face.  (Ex. 1, p. 24)  A CT scan was negative.  (Ex. 1, pp. 24-25)  An MRI of the cervical spine and brain were negative.  (Ex. 1, pp. 24-25)  On or about August 25, 2005, Tze Chan, D.O., took claimant off work until she could be seen for EMG’s.  (Ex. 1, p. 25)  When claimant was seen at the Newton Clinic on August 31, 2005 she reported she was not real happy with her neurological evaluation, was assessed as having paresthesias and headache, etiology unclear, and was referred for a second neurology consultation.  (Ex. 1, p. 2)  On September 6, 2005, claimant telephoned the Newton Clinic stating she was having neck pain and an MRI and x-rays were ordered.  (Ex. 1, p. 2)  The Newton Clinic noted on September 20, 2005 assessments of:  1.  Diffuse paresthesias, possibility post-viral post-inflammatory, etiology unclear.  2.  She has some underlying depression and she has had some recent anxiety related to the paresthesias.  Claimant was prescribed medications and continued off work.  (Ex. 1, p. 3)  Claimant’s medications were changed on September 22, 2005 when she could not tolerate the Paxil.  (Ex. 1, p. 3)  When claimant was seen at Newton Clinic on October 4, 2005 she reported she was doing extremely well and she was assessed as having paresthesia which was suspected to be post-viral syndrome and a history of depression, currently doing well on Wellbutrin, she was intolerant of “SSRI’s” and she had some mild anxiety which was improving; she was only having a couple of panic attacks a week and was directed to use Alprazolam; was released to return to work in two weeks, half days; and a chest x-ray was ordered to rule out a sarcoid or other lung abnormality.  (Ex. 1, p. 4)  On October 28, 2005, claimant reported to Newton Clinic she was still having tingling in her arms and she was assessed as having paresthesias, probably post-viral, persistent, depression and a possible sleep disorder; was released to return to work; and a sleep study was ordered.  (Ex. 1, p. 4)  When claimant was seen at the Newton Clinic on December 9, 2005 she reported she was not sleeping well and the Ambien was not working, she was having a lot of anxiety during the day that was affecting her work, and she still had some paresthesia.  (Ex. 1, p. 5)  It was noted on December 9, 2005 claimant had had a sleep study and there was no evidence to sleep apnea, she was assessed as having a sleep disorder, anxiety and paresthesia and she was prescribed Clonazepam and a higher dose of Nortriptyline.  (Ex. 1, p. 5)  Claimant called the Newton Clinic on December 22, 2005 and reported she was sleeping well and doing well with the Nortriptyline and Clonazepam.  (Ex. 1, p. 5)  On January 9, 2006, the Newton Clinic renewed claimant’s prescription for Clonazepam.  (Ex. 1, p. 5)  
On December 22, 2006, claimant was seen at the Newton Clinic for complaints of paresthesias and her medication was increased and tests were ordered.  (Ex. 1, p. 6)  As a result of the laboratory test results claimant was referred to the University of Iowa Hospitals and Clinics on December 30, 2006.  (Ex. 1, p. 6)  On February 14, 2007, claimant reported to the Newton Clinic she was being moved to an area (presumedly at work) which was colder and this typically made her neuropathic pain worse.  (Ex. 1, p. 6)  It was also noted on February 14, 2007 that claimant had not missed work for over a year in her then current work space.  (Ex. 1, p. 6)  On February 15, 2007, Patrick Edwards, M.D., at the Newton Clinic, wrote a “to who it may concern” letter that he recommended that claimant maintain her work space in an area of relative warmth and without direct exposure to air conditioning vents.  (Ex. 2, p. 40) 
Claimant was seen at the University of Iowa Hospitals and Clinics on April 24, 2007 for a chief complaint of transient sensory changes in the extremities.  (Ex. 1, p. 30)  The history taken on April 24, 2007 was that claimant had transient attacks of leg numbness, coldness, sometimes a tingling sensation with discomfort and sharp pain and she developed panic attacks.  (Ex. 1, p 30)  Claimant described her job at Iowa Telecom as stressful.  (Ex. 1, p. 31)  The impressions formed on April 24, 2007 were migraine headaches/migraine variants and history of hypothyroidism and panic attack.  (Ex. 1, p. 31)  Claimant was advised to avoid predisposing factors which aggravated her symptoms and her medications for anxiety attacks, migraine/sleep and depression were continued.  (Ex. 1, p. 31)  

Sometime prior to June 2007, claimant’s father, with whom she had a strained relationship, was hospitalized for terminal cancer.  (Tr. pp. 87-88)  Claimant made visits to see her father in the hospital and admitted that the fact he was dying was stressful.  (Tr. p. 87) 

Claimant’s last day of work at Iowa Telecom was July 12, 2007.  (Tr. p. 48)  Claimant testified that July 12, 2007 was the “whole straw that broke the camel’s back” and she “first lost it.”  (Tr. p. 48)  Claimant also testified that Iowa Telecom had a system in place where “they took 25 points away from you if you sold someone that owed us money” and she did so making a mistake. (Tr. p. 48, and Ex. A, int. pp. 120-122, 124-126)  Claimant testified the loss of 25 points meant she would not “have a pick of vacation, no pay raise.”  (Tr. p. 49-50)  Claimant sold something to someone who owed Iowa Telecom money and after reviewing the matter, claimant’s supervisor, Deb Baarda, sent claimant an email that the loss of the 25 points would stand.  (Tr. p. 49 and Ex. A, int. pp. 122, 124-126)  Claimant went home that evening, was very upset, crying and was having panic attacks.  (Tr. pp. 50-51)  After discussing her situation with her sister and daughter, claimant sought medical treatment on July 13, 2007.  (Tr. pp. 50-52 and Ex. A, int. p. 130)
On July 13, 2007, claimant was seen at the Newton Clinic where it was noted she reported being “terribly depressed and anxious, worsened by not only the stressors at home with a family member being sick… but also work which is terribly stressful.”  (Ex. 1, p. 7)  It was determined she had “depression with anxiety, now with suicidal ideation,” which was considered a medical emergency and she was referred to Iowa Lutheran Hospital.  (Ex. 1, p. 7)  Claimant was admitted into Iowa Lutheran Hospital with admission diagnoses of major depression, recurrent severe; panic disorder without agoraphobia; hypothyroidism; migraine headaches and seasonal allergies and her medications were modified.  (Ex. 1, p. 38)  

Leonard Richards, D.O., evaluated claimant on July 14, 2007.  (Ex. 1, pp. 35-37)  Dr. Richards noted the following in the history of present illness and past psychiatric history:  

The patient reports that she has been suffering from panic attacks nearly every day since 2005.  She has suffered from depression off and on even longer than that.  Things have been deteriorating over the last several weeks culminating over an incident at work that triggered severe panic attacks, severe depression and suicidal ideation beginning about 2 days ago. . . .

The patient has never before been psychiatrically hospitalized.  She has been treated for depression with Wellbutrin for many years. . . .  She also takes clonazepam0.5 mg t.i.d., which does not control all of her anxiety symptoms, but it does help.  She has been on that dose for about 1 year.  
(Ex. 1, p.35)


Dr. Richards made diagnoses of major depression, recurrent and severe, panic disorder without agoraphobia; hypothyroidism and migraine and seasonal allergies; and psychosocial stressors moderate and rated claimant’s global assessment of functioning as 30 and the highest the past year as 60.  (Ex. 1, p. 37)  Dr. Richards admitted claimant into the adult mental health unit, placed her on suicide precautions, modified medications and anticipated a hospital stay of 4-5 days.  (Ex. 1, p. 37)  Dr. Richards completed a medical certification for Iowa Telecom on July 7, 2007 indicating that claimant should be off work from July 13, 2007 through August 22, 2007 and her severe depression and anxiety were related to work stress.  (Ex. 2, p 42)  


Claimant’s cousin visited her in the hospital on July 17, 2007 and told her her mother had been diagnosed with cancer and had been given six months to live.  (Tr. p. 89 and Ex. N, p. 1)  A Lutheran Hospital’s nurses’ note on July 18, 2007 recorded that claimant was feeling anxious or worried about:  her mother’s condition and her mother’s care, that she would not be paid by Iowa Telecom short‑term disability; about her handicapped step-father having to live alone; her father was in a hospice; she was not able to help her sister with issues and her cousin with her aunt’s estate; and she could not handle going back to work.  (Ex. N, pp. 1-2)  On July 19, 2007, when Dr. Richards found claimant continued to deny suicidal ideation and was tolerating medications he discharged her from the hospital to an intensive outpatient program, three hours a day, three days a week for three to four weeks and to use medications.  (Ex. 1, pp. 38-39)  Dr. Richards’ discharge diagnoses were the same as his admission diagnoses noted above.  (Ex. 1, p. 38)  

Claimant was seen at the Newton Clinic on August 6, 2007 and it was noted she was doing “okay” but was still very anxious/depressed and she might not be able to return to work on August 23, her medications were modified and renewed and she was told to continue with outpatient treatment by Dr. Richards.  (Ex. 1, p. 7)  The first payment of short-term disability for claimant was on August 8, 2007.  (Ex. M, p. 1)  On August 20, 2007, Dr. Richards completed a medical certification that claimant could not return to work for a month because of severe anxiety with the thoughts of going to work.  (Ex. 2, p. 43)  Claimant returned to the Newton Clinic for an assessment of her hypertension which was improved.  (Ex. 1, p. 8)  When claimant was seen at the Newton Clinic on September 10, 2007, it was noted she looked “pretty jittery,” she was still going to outpatient therapy with Dr. Richards and her return to work might not go well at that time.  (Ex. 1, p 8)  Claimant was seen at the Newton Clinic on September 24, 2007 for follow-up to her hypertension and it was noted she seemed very anxious, shaky.  (Ex. 1, p. 9)  


On October 1, 2007, claimant was seen by E. Torage Shivapour, M.D., at the University of Iowa Hospitals and Clinics for follow‑up evaluation for migraine variance and she reported her neurological condition had been stable until July 2007 when she had an acute episode of major depressive disorder and ever since her symptoms associated with migraine variance had been somewhat more frequent and persistent.  (Ex. 1, p. 33)  Dr. Shivapour noted claimant attributed the July 2007 event to too much stress at her workplace and she believed she could not go back “to that particular workplace under any circumstances because of bad memories, and is not sure if she can go back to work on a regular and competitive basis any more.”  (Ex. 1, p. 33)  Dr. Shivapour reminded claimant of the specific factors which aggravate migraines including lack of sleep, skipping meals and certain foods and beverages, continued her medications, thought if she could not work she would be applying for Social Security Disability , advised her to continue therapy and follow-up visits with her psychiatrist and released her to return as necessary.  (Ex. 1, p. 34)  


Claimant was seen at the Newton Clinic on October 8, 2007 for her hypertension, her medications were modified and it was noted that it was thought she was not capable of working.  (Ex. 1, p. 9)  Claimant contacted the Newton Clinic on October 12, 2007 needing a note saying she could not return to work because of anxiety and depression.  (Ex. 1, p. 9)


Cal Seda, Ph.D., licensed clinical psychologist, was asked to do a psychological evaluation of claimant and the reason given for the referral was that Iowa Telecom and she desired an opinion regarding return to work status.  (Ex. 1, p. 26)  Dr. Seda did a record review, interviewed claimant and had her complete a MMPI-II personality interview.  (Ex. 1, pp. 26-29)  Claimant reported:  feelings of numbness, anxiety, coldness in her thigh region and frequent panic attack features since her diagnosis of neuropathy 2005; stressful events in 2005 while working at the Iowa Telecom call center; her daughter’s graduation in May 2005; a return to telephone work after promotion to a supervisory position in 2004; return to the call center work was upsetting to her; the change was unexplained to her; she “guilted” her supervisor into giving her a raise after the job change, since that time she perceived the feedback from management as much less complimentary and encouraging remarks and gestures were few compared to previous times; she did not think her work at Iowa Telecom was good enough despite history of exemplary work and attendance; a call she received from Iowa Telecom when she called in sick in July 2007 was insensitive and caused her to feel angry and upset, and sensation and feelings of numbness and labored breathing at night triggered panic attacks.  (Ex.1, p. 26-27)  Dr. Seda concluded: that claimant was not fit to work; she appeared to be disabled by chronic and intense anxiety that frequently resulted in panic attack-like symptoms; the triggers of these attacks were difficult to specifically identify, however, she identified a number of feelings and memories about interactions with Iowa Telecom and the work environment that provided some “therapeutic clues,” the MMPI-II findings were clinically significant and were indicative of an individual who experiences a great deal of “extreme generalized anxiety;” and she should receive psychotherapy with attention to cognitive and emotional triggers and feelings of expression and avoidance of withdrawal into daydream and fantasy as a means of coping with stress.  (Ex. 1, p. 29)  

Dr. Edwards with the Newton Clinic wrote a “to whom it may concern letter” dated October 17, 2007 stating that claimant continued to be disabled by her anxiety and depression, she could not return to work at Iowa Telecom and her eventual chances of returning to work in any setting were guarded.  (Ex. 2, p. 41)  In a medical certification on October 25, 2007 Dr. Edwards indicated claimant could not work because of anxiety and depression.  (Ex. 2, p. 44)  When Dr. Edwards saw claimant on November 16, 2007 he noted she was seeing Dr. Seda every other week, he (Dr. Edwards) thought psychotherapy and current medications were appropriate and a medical certification [apparently by Dr. Edwards, the name is illegible] stated she was not able to perform light-duty work because of anxiety and depression and he was uncertain when she might return to work.  (Ex. 1, p. 10 and Ex. 2, p. 45) 

Dr. Seda’s notes on November 19, 2007 indicate he and claimant discussed fear of rejection by her ex-husband and at Iowa Telecom.  (Ex. G, p. 1)  Dr. Seda’s notes on December 3, 2007 indicate he and claimant again discussed fear of rejection, experiences of financial difficulty, threat of being fired at Iowa Telecom, threat of abuse, inconsistent closeness with her daughter and that she had made a decision not to return to work at Iowa Telecom.  (Ex. G, p. 1-2)  Dr. Edwards saw claimant on December 14, 2007, noted she was extremely anxious, and her entire kitchen had burned in a house fire the week before, made an assessment of anxiety/depression exacerbated by major stressors at home with house burning, modified her medications and concluded she could not then work.  (Ex. 1, p. 11 and Ex. 2, p. 46)  Dr. Seda noted on December 17, 2007 claimant’s stressors since their last session were the house fire, her husband would not stay with her at a hotel, she was offered a non-call job at Iowa Telecom and her sister criticized her for lack of proximity and care for her ill father.  (Ex. G, p. 2)  On December 18, 2007, Dr. Edwards’ office returned a telephone call from an Iowa Telecom benefits person and left a message that claimant’s treatment plan was medication adjustments and continued counseling.  (Ex. 1, p. 11)

Claimant began receiving Social Security Disability on January 1, 2008 on the basis of severe depression and severe anxiety.  (Tr. p. 58 and Ex. A, int. pp. 149, 151, 157)  Dr. Edwards saw claimant on January 11, 2008 and she was very anxious but was able to settle down and did not think she could go back to work and he agreed and modified her medications.  (Ex. 1, pp. 11-12 and Ex. 2, p. 47)  In the medical certification dated January 11, 2008 Dr. Edwards indicated claimant’s anxiety and depression were work related.  (Ex. 2, p. 47)  Dr. Seda noted on January 14, 2008 that claimant’s and her husband’s mother were both ill and that along with claimant joining the Catholic church were significant stressors and they discussed any type of work including that at Iowa Telecom cannot be construed as family or some type of significant bond like family or spouse.  (Ex. G, p. 3)  Claimant’s last payment for short‑term disability benefits was January 23, 2008.  (Ex. M, p. 1)  Claimant’s first payment of long term disability benefits was February 1, 2008.  (Ex. M, p. 1) 

Dr. Edwards on February 13, 2008 noted claimant had lots of increased stress, her nephew and mother died in the last week, and he prescribed medication.  (Ex. 1, p. 12)  Dr. Seda noted on March 10, 2008 that the then current issue for claimant was grief response to a variety of recent family deaths, three in the prior three weeks, mother, mother-in-law and a nephew.  (Ex. G, p. 4)  Dr. Seda’s discussion with claimant on March 31, 2008 dealt with the issues pertinent to life stage transition and establishment of trust.  (Ex. G, pp. 4-5)  When Dr. Edwards saw claimant on April 7, 2008 he noted she looked better but noted she had had a tragic spring, three funerals in one month and fire damage at her house.  He formed an assessment of anxiety and depression some of which was situational and added a medication.  (Ex. 1, p. 13)  On April 15, 2008, Dr. Edwards’ office completed and returned forms for disability.  (Ex. 1, pp. 13-14)  On April 21, 2008, Dr. Seda again dealt with claimant’s issues pertinent to life stage transition and establishment of trust and she conveyed information about her ex-husband that reiterated mental abuse and features of PTSD [understood to be post-traumatic stress disorder].  (Ex. G, p. 5)  Claimant reported to Dr. Edwards on May 14, 2008 that the additional medication he had prescribed on April 7, 2008 had caused problems with night tremors and she stopped taking it.  (Ex. 1, p. 14)  Dr. Edwards made an assessment of anxiety and depression with panic attacks improved, thought she was pretty stable and encouraged her to get more exercise and work on weight control.  (Ex. 1, pp. 14-15)  Dr. Seda noted on May 29, 2008 the current issues for claimant were life stage transition and establishment of trust, cope with stressful memories and triggers of past events and strengthen toward availability to part-time work.  (Ex. G, p. 6)  Dr. Edwards saw claimant on July 11, 2008, noted she was doing okay, panic attacks were down to about 10 a week and she had a hard time driving by her previous employer’s office and he adjusted her medications.  (Ex. 1, p. 15)  

Claimant was deposed on July 21, 2008.  (Ex. A, p. 1)  Claimant testified in her deposition she worked a lot of overtime in the summer of 2000 but did not mind it (Ex. A, int. pp. 21-23); she agreed that a position of a customer service representative could be stressful at times (Ex. A, int. pp. 25-26); before starting work at Iowa Telecom, she had had ongoing complaints of insomnia, fatigue, palpations and chest pain (Ex. A, int. pp. 29, 80); her co-employees at Iowa Telecom had to deal with the same type of stresses of irate customers and long hours (Ex. A, int. pp. 30-31); she sometimes worked longer hours on the quality assessment team but that was not a stressor (Ex. A, int. pp. 39-40); she enjoyed being on the quality assessment team and doing the work (Ex. A, int. pp. 40-46); she had six supervisors in the quality assessment team (Ex. A, int. pp. 46-48); one member of the quality assessment team was to go back to the customer service representative position but she left Iowa Telecom (Ex. A, int. pp. 48-49, 53, 74-75); her job stressors from October 2004 through August 2005 were constant changing of the score card used to grade the customer service representatives, Mr. Lockhart visiting her department three to four times a day often times mad at someone, some customer service representatives did not want to change the way they did things, Mr. Lockhart asked a group of individuals one time who wanted to be a supervisor and another time who could work overtime so she returned to work as a customer service representative.  (Ex. A, int. pp. 54, 62, 65-68)  Mr. Lockhart was not abusive to her, never belittled her in front of anybody, used abusive language once, did not single her out, was not rude, or say anything derogatory to her (Ex. A, int. pp. 54-62, 65-68, 70-72, 116-119); no one at Iowa Telecom told her that her return to a job as a customer service representative after being on the quality assessment team  was intended to be a demotion but she felt in her mind that it was (Ex. A, int. pp. 87-89, 97); she experienced numbness in her leg after being at the state fair for three days and walking around there (Ex. A, int. pp. 90-94); she contended the neuropathy she experienced at the state fair in August 2005 started as a result of her embarrassment of returning to the job of customer service representative (Ex. A, int. pp. 98-99); she began taking antidepressant medication in 1999 and continued because of “change of life mood swings” (Ex. A, int. pp. 102-103, 174-175); it was her contention that her condition had been continuous since the onset of symptoms at the state fair in August 2005 (Ex. A, int. pp. 107-108); sometime after returning to work as a customer service representative claimant’s supervisor either Ms. Hodge or Shari Chimnon would not void a bad response claimant had received regarding treatment of an Iowa Telecom customer and as a result claimant did not get a raise (Ex. A, int. pp. 109-115); because of competition from competitors Iowa Telecom made more demands of all its customer service representatives (Ex. A, int. pp. 138-139); according to claimant beginning in 2004 the woman in charge of approving time off from work played favorites and was not respectful nor timely when responding to a request from claimant (Ex. A, int. pp. 161-171); she took the three weeks vacation time she earned each year from 2005-2007 (Ex. A, int. pp. 183-185); her marriage to her first husband ended in 1989 after ten years of physical and mental abuse and the post-traumatic stress disorder that she experienced with her first husband “came up again when [she] started being treated the way [she] was at Iowa Telecom” (Ex. A, int. pp. 175-178); and since leaving Iowa Telecom she has had nightmares and dreams about working there (Ex. A, int. pp. 190-194).

On November 22, 2008, Newton Clinic completed and faxed a form regarding claimant’s long‑term disability benefits.  (Ex. 1, p. 15)  When claimant was seen at the Newton Clinic on September 8, 2008 it was noted she was still struggling mildly with poor energy, fatigue and had a little bit of adult attention deficit disorder and she was prescribed medication.  (Ex. 1, pp. 15-16)  Dr. Edwards saw claimant for follow-up on October 6, 2008 at the Newton Clinic and he noted she was doing fairly well and her anxiety was better.  (Ex. 1, pp. 20-21)  Dr. Seda noted on October 20, 2008 he was working with claimant on letting go of certain issues in the past and to accept abuse by her former husband had occurred and she did not contribute to its prevalence or frequency.  (Ex. G, p. 6)  Dr. Edwards saw claimant on November 3, 2008, noted she reported her concern about some memory difficulties such as having trouble finding her car in a parking lot, he gave her a handicap sticker for her car and refilled her medications after discussing options.  (Ex. 1, pp. 18-20, 23)  On November 25, 2008, Dr. Seda discussed issues of source of humiliation and anxiety with claimant.  (Ex. G, p. 7)  Dr. Edwards saw claimant on December 1, 2008, noted she was doing well but had a tough time over the Thanksgiving holiday and he changed medications.  (Ex. 1, pp. 17-18, 22-23) 

Defendants requested that Tom VanderWell, Vice-president of C. Wenger Group, provide an opinion regarding claimant’s experience in her employment at Iowa Telecom.  (Ex. J, pp. 1-2)  Mr. VanderWell has 15 years experience in consulting for companies to measure and improve customer service in their contact centers.  (Ex. J, p. 1 and Ex. K, p. 1)  Mr. VanderWell worked in Iowa Telecom’s contact centers and stated he was familiar with their operations and environment.  (Ex. J, p. 1)  Mr. VanderWell reviewed claimant’s deposition transcript, interrogatory answers and provided his opinions in a letter dated December 9, 2008.  (Ex. J, pp. 1-2)  Mr. VanderWell noted the Iowa Telecom call center was representative of a typical call center environment; call centers are, by nature, a workplace where change is constant and stress is common place; it is not uncommon to rotate customer service representatives into and out of internal quality assurance teams; and it is quite common to find high levels of interpersonal stress.  (Ex. J, p. 1-2)  Mr. VanderWell opined that it was his opinion that claimant “did not experience anything in her employment at the Iowa Telecom call center that was out of the ordinary for anyone in a similar position within the call center or telemarketing industry.”  (Ex. J, p. 2)  

On December 10, 2008, Dr. Seda discussed issues of assessment and intervention with sleep-wake cycle after claimant reported she slept 23 hours straight following a midnight madness shopping stint.  (Ex. G, pp. 7-8)


Defendants’ attorney recorded an unsworn, statement of Ginger Lakose on December 11, 2008.  (Ex. O, p. 1)  Ms. Lakose is a former employee of Iowa Telecom who supervised claimant’s supervisor.  (Ex. O, p. 1)  Ms. Lakose stated she never saw anyone, either management or a co-employee at Iowa Telecom, treat claimant with disrespect or differently than any other employee of the company.  (Ex. O, p. 1)  One time claimant was very upset when talking with Ms. Lakose and her supervisor about the fact her biological father was gravely ill and they did not have a close relationship when she was growing up.  (Ex. O, p 2)  Claimant was upset on her last day of work regarding a deposit error but Ms. Lakose stated Ms. Baarda handled the issue professionally, calmly and in an appropriate manner.  (Ex. O, p. 3)  When Ms. Lakose’s statement was recorded she was working for another telemarketing company.  (Ex. O, p. 3)  Ms. Lakose stated in her opinion Iowa Telecom went “above and beyond” when compared to other companies for telemarketing companies where she had worked.  (Ex. O, p. 4)  
Defendants requested that Michael McNeil, Ph.D., licensed psychologist, who currently primarily performs compensation and pension examinations used in determination of VA disability benefits, to provide his opinions.  (Ex. D, p. 1 and Ex. E, pp. 1-5)  Dr. McNeil reviewed medical records and “other materials” including the transcript of claimant’s July 21, 2008 deposition, did not see claimant in person and prepared a report apparently dated December 11, 2008.  (Ex. D, pp. 1-3)  Dr. McNeil thought claimant “suffered from longer-running preexisting emotional problems, which predisposed her to cope less than effectively with personal stressors in all aspects of her life” and it did “not appear that she has yet made a full recovery from all exacerbating events, particularly those that have occurred more recently (i.e. additional deaths in the family, house fire).”  (Ex. D, pp. 1-2)  Dr. McNeil wrote:

It is my opinion within a reasonable degree of medical certainty that Claimant’s alleged mental health injury is the result of pre-existing and co-morbid mental health conditions, and non-industrial factors.  In my opinion it is more likely than not that Claimant’s alleged work activities, along with the multitude of personal issues, were a factor in temporarily exacerbating her baseline mental conditions, but not permanently aggravating them.  She continues to have new sources of non-industrial stress impacting her also, further contributing to her difficulties.  


. . . .

To summarize:  Predisposing factors have combined with stressors from a variety of sources, leading to a decompensatory episode and at least a temporary exit from the workforce.  The level of stressors Claimant encountered on her job appears to have been customary for the industry and not excessive.  Her subjective experience of undue stress and unfair treatment at work, in my opinion, results from her own history and ongoing interpersonal issues.  The overall level of stress she experienced appears to have resulted in a temporary exacerbation, rather than a permanent aggravation, of pre-existing problems.

(Ex. D, pp. 2-3)


On January 28, 2009, Dr. Seda noted claimant had had a Christmas gathering at her house, was able to invite and entertain relatives that induce anxiety for her, she still complained of fatigue with travel and extensive activity and she still slept 10-12 hours per day and the issues he discussed with her were anxiety and fatigue management.  (Ex. G, p. 8)

Mr. Lockhart was deposed on February 5, 2009.  (Ex. B, p. 1)  Mr. Lockhart testified he described his management style of the call center as empowering, caring, listening, helping (Ex. B, int. p. 20); there were never any occasions where he intentionally ignored employees (Ex. B, int. p. 48); claimant was delighted when he visited her in the hospital in 2005 and took her flowers (Ex. B, int. pp. 65-66); and Mr. Utech voluntarily resigned from Iowa Telecom after he had conversations regarding issues such getting work done timely, encouraging binge drinking at a company picnic, inappropriate use of company credit cards and lack of focus on the job.  (Ex. B, int. pp. 69-72)  


The long‑term disability benefits to claimant that commenced on February 1, 2008 were last paid on February 5, 2009.  (Ex. M, p. 1)  

Dr. Seda was deposed on February 26, 2009.  (Ex. C, p. 1)  Dr. Seda testified he was still treating claimant and the last time he had seen her was January 28, 2009 (Ex. C, int. pp. 3-4); he never diagnosed claimant with post traumatic stress disorder but she had features that suggested it (Ex. C, int. p. 7); he had a number of clients in the telecommunications industry and was familiar with “generic time frame challenges and communication” with the public and/or responding to supervisor “demands” (Ex. C, int. pp. 14-15); claimant had stressors in her life such as a former spouse who was abusive, her teenage daughter, and the terminal illness of her father that impacted her in a significant way (Ex. C, int. pp. 5, 7-10, 15-24, 26, 31-32, 34-36, 38, 40-43, 51, 56); there was a “high probability” that claimant would be experiencing some form of symptoms of depression and anxiety even if she did not work at Iowa Telecom (Ex. C, int. p. 43); claimant could perform daily functions of living fairly well but she has some anxiety involving driving longer distances (Ex. C, int. pp. 53-54); depending upon the work environment she might be able to perform work functions (Ex. C, int. pp. 54-55); he did not recall claimant had talked to him about Mr. Lockhart (Ex. C, int. p. 57); he sensed that claimant thought her assignment to the quality assessment team was a reward and perceived her move back to the call center was somewhat of a demotion, although she did not use the word demotion (Ex. C, int. p. 61); and it was his opinion that a “stressor at work could have represented a trigger for her to have symptomology.”  (Ex. C, int. p. 63)  

Claimant was paid an annual salary of $35,000 at Iowa Telecom.  (Ex. C, p. 1)  The base pay was $1,342.20 for a two-week period.  (Ex. 3, p. 48)  In the 13 weeks prior to July 12, 2007 claimant was paid a total of $437.59 for 26 hours of overtime.  (Ex. 3, p. 48 and Ex. L, p. 3)


Claimant testified to the following at the evidentiary hearing March 16, 2009: the quality assessment team began in October 2004 (Tr. p. 32); she considered the quality assessment team assignment a promotion (Tr., p. 33); her work in the quality assessment team ended in July 2005 (Tr. pp. 34-35); Mr. Lockhart would not speak to her unless she spoke first (Tr. p. 39); Mr. Lockhart was not well thought of and had a hot temper (Tr. p. 47); and if you got on Mr. Lockhart’s bad side your life was miserable and people at Iowa Telecom whom she refused to name would have loved to testify for her but could not because they would be treated the same way she was treated.  (Tr. pp. 47-48)  

Mr. Utech was called as a witness by claimant.  Mr. Utech worked with claimant at the news printing company in 1992 and 1993, worked at Iowa Telecom for approximately 8 years and was claimant’s supervisor from December 2006 until May 2007.  (Tr. p. 121)  Mr. Utech testified Mr. Lockhart was a task master.  (Tr. p. 123)  Mr. Utech testified that there was a sense of fear from Mr. Lockhart that if performance was not there, “fairly or unfairly” you might be looking for a job.  (Tr. p. 124)  Mr. Utech further testified that the call center was stressful from the standpoint each day something might change.  (Tr. p. 126) Mr. Utech admitted he never saw nor was he aware of any instance when Mr. Lockhart treated claimant any differently than anyone else.  (Tr. pp. 130-132)  After three separate instances in which Mr. Utech was not a perfect employee by his acknowledgement he received a two week suspension and eventually voluntarily resigned from his job at Iowa Telecom for “other opportunities.”  (Tr. pp. 127, 140-143 and Ex. B, int. pp. 70-72)

Ms. Hodge Ms. Uitermarkt, and Ms. Baarda testified on Iowa Telecom’s behalf.  Ms. Hodge testified that Mr. Lockhart was professional and he never treated claimant differently.  (Tr. pp. 159‑160)  Ms. Uitermarkt testified Mr. Lockhart was not abusive and was straightforward and she never saw him treat claimant any differently than other quality assessment team employees.  (Tr. pp. 188-189)  Ms. Baarda testified that she never saw any Iowa Telecom employee, particularly Mr. Lockhart, treat claimant differently or rudely or angrily.  (Tr. p. 202)  


Claimant has incurred medical expenses for her treatment from July 13, 2007 through January 28, 2009.  (Ex. 4, pp. 49-50)  Claimant has incurred costs for prescription medications from January 4, 2008 through February 24, 2009.  (Ex. 4, p. 51)  
CONCLUSIONS OF LAW

The dispositive issue is whether claimant has proved whether she sustained an injury that arose out of and in the course of her employment.  Claimant alleges she has a nontraumatic mental injury.  
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Nontraumatically caused mental injuries are compensable under Iowa Code section 85.3(1).  Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).

Under Dunlavey, mental injuries caused by work-related stress are compensable if, after demonstrating medical causation, the employee shows that the mental injury was caused by work place stress of greater magnitude than the day to day mental stresses experienced by other workers employed in the same or similar jobs, regardless of their employer.  Id. at 857.

Both medical and legal causation must be resolved in claimant’s favor before an injury arising out of and in the course of the employment can be established.  To establish medical causation, the employee must show that the stresses and tensions arising from the work environment are a proximate cause of the employee’s mental difficulties.  If the medical causation issue is resolved in favor of the employee, legal causation is examined.  Legal causation involves a determination of whether the work stresses and tensions the employee experienced, when viewed objectively and not as the employee perceived them, were of greater magnitude than the day to day mental stresses workers employed in the same or similar jobs experience routinely regardless of their employer.

The employee has the burden to establish the requisite legal causation.  Evidence of stresses experienced by workers with similar jobs employed by a different employer is relevant; evidence of the stresses of other workers employed by the same employer in the same or similar jobs will usually be most persuasive and determinative on the issue.  Id. at 858.

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The first matter that will be resolved is whether claimant has proved the factual or medical cause of her alleged mental injury was her work stress.
Dr. McNeil opined that claimant’s work stress and other stressors caused claimant’s temporary exacerbation.  In a medical certifications by Dr. Richards on July 7, 2007 and Dr. Edwards on January 11, 2008 they indicated claimant’s anxiety and depression were work related.  Dr. Seda opined that stressors at work could have represented a trigger for claimant’s symptomology.  These opinions are uncontradicted and must be accepted because there is no reason that they not be accepted.  However, it is noted that facts of this case suggest the opinions could be questioned.  Claimant clearly had been treated for anxiety before beginning work at Iowa Telecom.  When claimant was treated for anxiety in 2005 the event that was most closely temporally related was that she experienced neuralgia while on vacation at the state fair in August.  After returning to work in 2005, claimant worked until July 2007.  While claimant focuses on alleged stressors at work such as her relationship with Mr. Lockhart and her feeling she was demoted from the quality assessment team in July 2005, the temporally related event in July 2007 was Ms. Baarda’s deduction of “points” for claimant signing a customer up for service when the customer owed Iowa Telecom money.  Said another way, there does not appear to be a temporal relationship between the onset of claimant’s acute symptoms and events at work that she focused on as alleged stressors.  However, based on Dr. McNeil’s, Dr. Seda’s, Dr. Richards’ and Dr. Edwards’ opinions, claimant has proved that her work was a proximate cause of her mental symptomology.  

Claimant must also prove that her work was the legal cause of her mental condition.  She has failed to do so.  Claimant presented no objective studies as to the amount of stress employees normally endure.  Claimant presented no evidence that stress at Iowa Telecom was greater than the same or similar jobs.  Unlike the claimant in Humboldt Community Schools v. Fleming, 603 N.W.2d 759 (Iowa 1999), the claimant in the instant case presented no evidence regarding stress for similar employees outside of Iowa Telecom.  In fact, the evidence in this case suggests the stress at Iowa Telecom was not unusual.  Mr. VanderWell opined claimant did not experience anything out of the ordinary for anyone in a similar position.  Ms. Lakose who worked at Iowa Telecom but no longer does so, thought Iowa Telecom went above and beyond.  Dr. McNeil thought claimant encountered work stressors customary for the industry.  Claimant’s reassignment to the customer service representative position after being on the quality assessment team was part of an assignment rotation and by everyone’s account, other than claimant, was not a demotion.  Mr. Lockhart, who was not claimant’s supervisor appears to have had limited contact with claimant.  There is no support in the record for claimant’s assertion that she was somehow mistreated by Mr. Lockhart.  Claimant’s sincere belief in the conclusion that Mr. Lockhart mistreated her, she was demoted after being on the quality assessment team and she experienced unusual stress at Iowa Telecom does not make it fact.  Claimant’s subjective beliefs are not a substitute for objective evidence.  
Claimant has failed to prove the stress she experienced, when viewed objectively, was greater than the day-to-day stresses experienced by other workers employed in the same or similar jobs.  Claimant has failed to prove legal causation under the Dunlavey standard.  Claimant has failed to prove she sustained a nontraumatic mental injury that arose out of and in the course of her employment.  All other issues are moot. 

ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings.

That each party shall pay their own costs. 

Signed and filed this ___12th ____ day of May, 2009.

   ________________________
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