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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

SUSAN GROTEGUT,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5047064
SHOPKO,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

GALLAGHER BASSETT SERVICES,
  :

INC.,

  :



  :


Insurance Carrier,
  :             HEAD NOTE NO:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48, the “alternate medical care" rule, is invoked by the claimant. 

The alternate medical care claim came on for hearing on February 19, 2014.  The proceedings were recorded by means of a digital voice recorder, which constitutes the official record of this proceeding.  By order of the Iowa Workers’ Compensation Commissioner, this ruling is designated final agency action. 

The record consists of claimant's exhibit 1; defendants’ exhibits A through G; and the testimony of the claimant and Keri Larson. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to remain with her current care provider or whether defendants can transition care from claimant’s personal health care provider to an employer selected one. 

FINDINGS OF FACT

Claimant sustained a work-related injury on July 15, 2013 to her back.  She had a subsequent exacerbation to her injury on December 4, 2013.  According to the testimony of the claimant she sought treatment with her family healthcare provider nurse practitioner Elizabeth Leschensky.  She has been treating with nurse practitioner Leschensky since July 17, 2013. 

Claimant was diagnosed with a nonsurgical lumbar strain following the July 5, 2013 injury.  She was initially returned to light duty work status limited to four hours a day but on approximately September 4, 2013, was returned to full duty work without restrictions.  On or around December 4, 2013, the claimant asserted she felt a new injury in her low back with pain radiating down her left leg.  She was taken off of work and then as of December 20 returned with restrictions of only four hours each day.  Ms. Leschensky referred claimant to be seen by Dr. Nelson in Decorah for a cortisone injection.  Claimant testified that the injection was not helpful.

After the December 4 or 5, 2013 injury, claimant was sent by the defendants to Robert Broghammer, M.D., in Waterloo Iowa.  Dr. Broghammer saw claimant on January 14, 2014.  At this time, claimant was on a morphine patch which she did not want to continue using but was afraid to go off because it was covered by workers’ compensation.  Dr. Broghammer recommended claimant be taken off the morphine patch and that she begin a course of Celebrex at a low dosage due to claimant’s sensitive stomach. 

He did diagnose claimant as having bilateral sacroiliitis and bilaterial piriformis syndrome.  He recommended that she continue with some physical therapy as well as undergo a pain clinic consultation for possible injections at the piriformis or sacroiliac joint.

He released claimant to return to work full time with some restrictions.  Claimant was resistant to returning to Dr. Broghammer in large part because his office was over 100 miles from her home.  She is unable to drive that distance and it is difficult to find someone who would drive for her.  Additionally, simply sitting in the car for that long of a time causes her pain.

In response, defendants located a new physician, William Scorby, M.D., located in La Crosse, Wisconsin, which is 49 miles from claimant’s residence.  Claimant lives in a small Iowa town that has only one clinic.  Any specialist will likely be located some distance from her home. 

Claimant argues that because Ms. Leschensky’s bills have been paid for that defendants have tacitly designated Ms. Leschensky as an authorized treater and therefore care cannot be transferred from Ms. Leschensky without a showing that Ms. Leschensky’s care is unreasonable. 

CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law. The employer shall also allow reasonable and necessary transportation expenses incurred for those services. The employer has the right to choose the provider of care, except where the employer has denied liability for the injury. Section 85.27. Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening, October 16, 1975). 

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P. 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co., 562 N.W.2d at 433, the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long, 528 N.W.2d at 124; Pirelli-Armstrong Tire Co., 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening June 17, 1986). 

Claimant wants to continue care with Ms. Leschensky.  The claimant has ongoing pain and discomfort which results in limitations in her ability to do her work as well as travel and presumably other activities of daily living.  The defendant wishes to have claimant seen by an occupational medical doctor whose qualifications, education, experience exceeds that of Ms. Leschensky.

The claimant cites Santucci v. Air & Water Technologies, File No. 967995 (Arb.  April 20, 1993) in support of her position that defendants have waived their right to direct care by paying Ms. Leschensky’s bills.  Santucci’s decision suggests that once the care has been authorized the burden shifts to defendant to show that the new care is unreasonable.

More recent case law suggests that the defendants must only proffer a rational justification.  LaRue v. Blake Bykret Trucking, File No. 126513 (Alt Care, August 2000), and that the statutory right to authorize care is broad.  There is no suggestion that Ms. Leschensky would object to claimant being seen by Dr. Scorby and there is no evidence that the defendants are denying care to the claimant or interfering with a treating physician.  The defendants are seeking to provide additional care to a claimant whose injuries do not appear to be responding to the existing treatment proferred.

ORDER

THEREFORE IT IS ORDERED, claimant’s alternate medical care petition is denied and that defendants are permitted to have claimant be treated by Dr. Scorby. 

Pursuant to a standing order of delegation of authority by workers’ compensation commissioner pursuant to Iowa Code section 86.3 the undersigned enters this decision for the workers’ compensation commissioner.  There is no right of appeal of this decision to the workers’ compensation commissioner.  Appeal of this decision, if any, would be by judicial review pursuant to Iowa Code section 17A.19. 
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Signed and filed this __21st ___ day of February, 2014.

   ________________________






 JENNIFER S. GERRISH-LAMPE






                   DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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