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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

LARRY J. BROWN,
  :



  :


Claimant,
  :             



  :                   File No. 1254503

vs.

  :



  :          

FARMER’S COOP,
  :



  :                 A L T E R N A T E 


Employer,
  :



  :              M E D I C A L   C A R E 

and

  :



  :                   D E C I S I O N 

FARMLAND MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :  HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  Claimant, Larry Brown, sustained a stipulated work injury in the employ of defendant, Farmer’s Coop, on May 12, 1998.  He now seeks an award of alternate medical care under Iowa Code section 85.27 and 876 I.A.C. 4.48 from Farmer’s Coop and its insurance carrier, Farmland Mutual Insurance.

The claim was heard and fully submitted by telephone conference call on September 18, 2003.  The entire hearing was recorded via audiotape, which constitutes the official record of proceedings.  The record consists of Brown’s exhibits A and B and the testimony of Brown and Tracy Prine.

By order of the workers’ compensation commissioner, the undersigned has been delegated authority to issue final agency action in the premises.

ISSUE

The sole issue presented for resolution is whether Brown is entitled to an award of alternate medical care.

FINDINGS OF FACT

Larry Brown sustained a stipulated work injury on May 12, 1998.  Authorized treatment was provided by a Dr. McMains, whose treatment regimen included diagnostic MRI and EMG studies.  Brown last saw Dr. McMains in April 2002 and was advised that no further active care was in order.  He has not requested additional or other care in the intervening months.

On August 5, 2003, Brown saw physician, R.F. Neiman, M.D., on the referral of his own attorney, presumably in preparation for the arbitration hearing in this claim, now scheduled as a backup hearing on November 19, 2003.  Dr. Neiman’s report included this recommendation:

I would suggest he have another MRI scan of his cervical spine using our unit here which I think is superior.  Repeat the EMG studies since he does have a carpal tunnel.

(Exhibit A)


Dr. Neiman did not offer any criticism of Dr. McMain’s care.

CONCLUSIONS OF LAW

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code, section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

When a designated physician refers a patient to another physician that physician acts as the defendants’ employer’s agent.  Permission for the referral from defendant is not necessary.  Kittrell v. Allen Memorial Hospital, Thirty-fourth Biennial Report of the Industrial Commissioner, 164 (Arb. 1979) (Aff’d by Industrial Commissioner); See also Limoges v. Meier Auto Salvage, I Industrial Commissioner Report 207 (April 16, 1981).

Defendants are not permitted to substitute their decisions as to proper care for that of their authorized treating doctor.  See Kreisel v. Indian Hills Care Center, File No. 1185544, (Alt Care July 27, 1999).

The right to choose the care means the right to choose the provider, not the treatment modalities recommended by the provider.  Employer cannot disregard treatment recommendations of authorized treating physician, even if a consulting physician disagrees with those recommendations.  Cahill v. S & H Fabricating & Engineering, Alt Care Decision, File No. 1138063, May 30, 1997 (work hardening program); Hawxby v. Hallett Materials, File No. 1112821, Alt Care February 20, 1996.  Leitzen v. Collis, Inc. File No. 1084677, Alt Care September 9, 1996.  The right to choose the care does not authorize the employer to interfere with the medical judgment of its own treating physician.  Boggs v. Cargill, Inc., File No. 1050396, Alt Care January 31, 1994.

An employer’s statutory right is to select the providers of care and the employer may consider cost and other pertinent factors when exercising its choice.  Long, at 124.  An employer (typically) is not a licensed health care provider and does not possess medical expertise.  Accordingly, an employer does not have the right to control the methods the providers choose to evaluate, diagnose and treat the injured employee.  An employer is not entitled to control a licensed health care provider’s exercise of professional judgment.  Assman v. Blue Star Foods, Declaratory Ruling, File No. 866389 (May 18, 1988).  An employer’s failure to follow recommendations of an authorized physician in matters of treatment is commonly a failure to provide reasonable treatment.  Boggs v. Cargill, Inc., File No. 1050396 (Alt. Care Dec. January 31, 1994).

Dr. Neiman recommends and Brown seeks repeat MRI and EMG diagnostic studies.  Dr. McMains previously ordered both studies.  Dr. Neiman does not criticize Dr. McMains’ care, and there is nothing in this record obviously deficient about that care.  More specifically, there is no showing that it was not reasonably suited to treat Brown’s injury without undue inconvenience to him.  Defendants accordingly prevail.

ORDER

THEREFORE, IT IS ORDERED:

Larry Brown’s petition for alternate medical care is denied.

Signed and filed this _____22nd_____ day of September, 2003.

   __________________________
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