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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LEOPOLDO BUENROSTRO,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5014434

TRACY THOMPSON D/B/A
  :

MIDWEST COATINGS,
  :                      A R B I T R A T I O N



  :


Employer,
  :                           D E C I S I O N



  :

and

  :



  :

ALLIED INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Leopoldo Buenrostro, claimant, has filed a petition in arbitration and seeks workers’ compensation from Midwest Coatings, employer, and Allied Insurance Company, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on December 13, 2005 in Council Bluffs, Iowa.  The record in the case consists of joint exhibits 1 through 23; defense exhibits A through C; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

1.  Whether the alleged injury is a cause of permanent disability.

2.  The extent of the claimant’s entitlement to permanent partial disability benefits.

3.  Costs for a vocational assessment. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Leopoldo Buenrostro, was 42 years old at the time of the hearing.  His education consists of completing the ninth grade.  His work experience over the last 20 years has been primarily in the packing plant industry and as a general laborer.  

In the year 2000, the claimant began working for Midwest Coatings, a company that seals cracks in streets, patches asphalt, paints parking lots, and paves driveways.  In September 2001, the claimant was working on a parking lot at Harvey’s Casino in Council Bluffs, Iowa, using a machine to heat tar to fill a crack.  The material was heated to a temperature of 450 degrees.  He stated it was necessary to attach a hose to the machine where the tar was heated, and sometimes the tar did not come out and it was necessary to rehook the hose to it.  This required holding the hose with one hand, and using the other to screw the hose on. 

While re-attaching the hose, the valve apparently popped off.  The claimant does not recall exactly what happened, but his face, head, right shoulder, and hand were all covered with hot tar.  Co-workers, who happened to be his brother and cousin, tried to remove the tar from his skin but it had dried and they could not get it off.  His brother put him in a car and drove him to the emergency room at a hospital in Omaha. 

At the hospital, personnel there tried to bathe the tar off his skin several times.  He was found to have burned about four percent of his body, with second and third degree burns.  After two or three days, he was released from the hospital.  He was off work for three weeks. 

He returned for follow-up visits and treatment with Robert Gillespie, M.D., and was given lotion for his hand, and a glove to keep the scar down.  Dr. Gillespie at one point excised some of his scar tissue.  Eventually, Dr. Gillespie gave him a full medical release in February of 2003 with no restrictions. 

On the date of injury, the claimant was earning about $13.00 per hour, working 12 to 13 hours per day, about 60 hours per week.  Prior to this injury, he had not suffered any injury.  His only prior medical treatment had been an appendix operation.  He had no work restrictions before this injury.

When the claimant returned to work, he experienced problems with dust irritating his fresh scars.  His face would swell up after a few hours.  He thought he would be assigned to a different job when he returned to work, but he was not.  He worked fewer hours, due to the employer having hired more workers. 

The claimant displayed his scars on his right forearm, right shoulder, and the right side of his neck.  He stated his face was sensitive, but no scar was visible there.  He stated 80 to 90 percent of his face was covered with tar.  He also states he has a loss of strength in his right arm.  He can lift his arm up to shoulder height only.  He is right hand dominant. 

The claimant left his employment with Midwest, and worked for three months at Tyson Fresh Meats.  There, he worked putting meat on presses, making bacon.  He worked around forty hours per week, for $8.00 per hour.  He states he had difficulty doing this work, and only worked there until he had surgery on his hand on December 2002, about 13 months after his injury.  He was not allowed to return to Tyson’s after his surgery because he had not told the employer he was going to be gone for the operation. 

Debra Reilly, M.D., saw the claimant on February 25, 2005.  She later performed scar revision surgery.  Although he was initially told he would need skin grafts, it was later decided this was not necessary.  Dr. Reilly advised the claimant to avoid repetitive activities, and to avoid extreme sun, heat, cold, dust and chemicals, and to use protective clothing and sun screen.  She also assigned a rating of ten percent permanent partial impairment.  (Ex. 16, p. 1-2)  The claimant states the surgery was not completely successful.  He was off work for about six weeks following his surgery.  

He returned to work, this time for Greater Omaha Packing, where he worked pulling stomachs out of cows.  While working there, the claimant began to experience pain in his right shoulder and all of his right arm.  He used his left hand more now, but continued to feel new and different pain in his right hand and shoulder.  The more he used his right hand, the more it hurt.  His duties required a repetitive motion with his right hand, with a lot of repetitive wrist motion. 

After working at this job for a time, he applied for a lighter job.  He now works for KSI, where at first he carried a quarter bucket of cement to workers who were patching holes at a power plant.  His entire duty consisted of mixing up a small bucket of cement every couple of hours.  The buckets weighed from 10 to 25 pounds.  He now works 10 hours per day, five days per week, earning $16.17 per hour.  He basically smoothes concrete.  (Ex. 21, p. 66)  He describes it as easy work.  Other duties at this employer include shoveling and raking cement and working with a trowel, which he does not think he could do.  He has been at this job a year and a half, but he did not know what duties he would be doing once this project was completed.  He presently earns $16.00 per hour, working 50 hours per week.  He stated other workers do the same job, and the job was not created for him. 

Today, he continues to experience pain, swelling and weakness where he was burned.  When he is out in warm temperatures, he feels pressure on the skin of his face.  He feels this in cold weather also, as well as experiencing pimples and bumps on his skin.  Contact from clothing on his arm causes him pain.  When he carries things, he feels a burning sensation along his scars.  His skin changes color and becomes purplish.  His hands would swell up and become bumpy.  He uses sunblock to protect his scarred skin. 

He does not feel he could return to his job at Midwest, because it is heavy work that would require him to grip a machine and pull it all day.  He cannot carry things with his right arm due to his shoulder.  He would like further medical treatment to ascertain whether there is anything further that can be done for his arm. 

The claimant speaks some English but his native language is Spanish.  He has been in the United States 22 years but has not taken any classes in English.  

On cross-examination, the claimant stated that he left his job with the employer because he was not being paid on a regular basis.  He agreed that after his injury, he sought work at three places and was hired at all three. 

The claimant was seen by Sagan Chesen, M.D., for an independent medical examination.  Dr. Chesen found the claimant to have hypo-pigmented areas of the right forearm, but found no neurovascular changes, and no muscular atrophy.  He noted there appeared to be no change in hair growth, no difference in temperature over the skin of the right arm when compared to the left, no contractures and range of motion was normal.  He described the claimant’s facial scars as “almost impossible to see.”  He felt the claimant’s scars on his arm, shoulder and back could not possibly cause restricted motion as described by the claimant.  He also felt the claimant did not have post-traumatic stress disorder.  Dr. Chesen felt the claimant was malingering.  Dr. Chesen concluded the claimant had no permanent impairment from his burns.  (Exhibit 17, Page 8-11) 

The claimant also underwent a vocational employability evaluation by Tom Karrow of Karrow Consulting.  This evaluation examined the claimant’s medical, vocational and educational background, as well as examining the labor market in the area of the claimant’s residence (the Council Bluffs-Omaha area).  The report concluded the claimant could work in meat packing, landscaping, roofing, warehouse, and construction work, earning from $9.00 to $12.00 per hour.  The report concluded the claimant could do heavy construction work since he was doing a brick layer tending job at the time.  His lack of English skills would not inhibit his ability to do these jobs.  He was noted to be earning $15.47 per hour at the time of the evaluation, as opposed to $13.00 per hour at the time of his injury.  (Ex. 18) 

The claimant also underwent a vocational evaluation by James Rogers Consulting.  Mr. Rogers concluded that if the opinion of Dr. Gillespie that the claimant had no permanent impairment were followed, the claimant would have no loss of earning capacity, but if the restrictions of Dr. Reilly were followed, the claimant would have great difficulty working in meat packing jobs as he had in the past.  As light‑duty jobs in slaughterhouses amount to less than three percent of the workforce in those plants, the claimant could expect to earn $3.00 to $4.00 per hour less than before.  (Ex. 19) 

CONCLUSIONS OF LAW

The first issue is whether the alleged injury is a cause of permanent disability.  

All the medical exhibits clearly attribute the claimant’s current condition to his work injury where he was covered with hot tar and his skin was burned.  There is no medical opinion that his current condition is caused by something else.  There is no dispute that if the claimant has any permanent impairment, it is from this injury.  The real dispute between the parties is whether the injury caused any permanent impairment at all, and if so, the extent thereof. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The medical evidence includes Dr. Gillespie’s opinion the claimant has no permanent impairment from his injuries.  Dr. Chesen also feels he has no impairment.  Dr. Reilly feels the claimant should follow certain restrictions concerning his scars, and has assigned a ten percent impairment rating.

Yet the claimant asserts he continues to experience pain and loss of motion in his right arm and shoulder, as well as sensitivity to cold, heat, dust, etc. 

One vocational assessment says he has no loss of earning capacity.  Another says if Dr. Reilly’s restrictions are considered, he does, especially for jobs in the meat packing industry where he has spent much of his working life in the past.  He actually earns more today than he was earning when he was injured. 

He is 42 years old, and his education is very limited.  He currently has a good job which he describes as easy work, although it does not appear that he is being accommodated in this job.  His scars do not prevent him from working with paving work in an outdoor setting at this time, and apparently would not prevent him from other construction type work. 

Based on these and all appropriate factors of industrial disability, it if found that the claimant, as a result of his work injury of September 2001, has an industrial disability of ten percent. 

The next issue is whether defendants should be responsible for the costs of a second, rebuttal vocational assessment.  The costs of the second vocational assessment will be assessed as costs against defendants. 

ORDER

Therefore, it is ordered:

That defendants shall pay unto the claimant fifty (50) weeks of permanent partial disability benefits at the rate of five hundred thirty-eight and 22/100 dollars ($538.22) per week from February 1, 2003.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this ____23rd___ day of May, 2006.

   ________________________







   JON E. HEITLAND
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