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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:
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:
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vs.

:



:                       ARBITRATION

NORDSTROM DISTRIBUTION
:

CENTER,
:

      DECISION



:                          


Employer,
:


Defendant.
:  Head Note Nos.:  1100; 1804; 2500; 4000.2

______________________________________________________________________

STATEMENT OF THE CASE

Norine M. Schmitt, claimant, filed petitions in arbitration seeking workers’ compensation benefits from Nordstrom Distribution Center, defendant-employer, as a result of an injury she sustained to her neck, arms, and shoulders and an injury to her left arm on October 25, 2001, both of which allegedly arose out of and in the course of her employment.  The case was heard and fully submitted in Dubuque, Iowa on May 26, 2004.  The evidence in the case consists of the testimony of claimant, Dan Focht, and Patty Jinkens, as well as joint exhibits 1-23.  

At the time of the hearing, claimant moved to amend her injury date for file number 5002228 from November 23, 1998 to October 30, 2001.  Defendant filed a resistance to the motion to amend the injury date.  That motion will be discussed in the body of the decision and ruled upon.  Defendant also objected to certain deposition testimony offered by Patrick Sterrett, M.D., (Exhibit 22) in particular on pages 22-24, on the basis that Dr. Sterrett at that time offered a new opinion concerning claimant’s condition on the issue of permanency, which defendant contended was unfairly prejudicial to them in order to properly defend the case.  After considering the objection, the undersigned sustains the objection and therefore the testimony offered by Dr. Sterrett on pages 22-24 pertaining to any new opinion on claimant’s permanency will not be considered by the undersigned.  

ISSUES


In File Number 5002228 the parties presented the following issue for resolution:

1. Whether claimant sustained an injury on either November 23, 1998 or October 30, 2001 to her neck, arms, and shoulders which arose out of and in the course of her employment, although it is noted that in their post hearing brief defendant does not deny claimant’s sustained an injury on November 23, 1998 but contend claimant has not established that injury is the cause of her current complaints or any permanent disability;

2. Whether claimant is entitled to temporary total disability and/or healing period benefits from December 18, 2001 through June 18, 2003;

3. Whether the injury is the cause of permanent disability, although defendant did stipulate if permanent disability was found to have been caused by the injury, it is an industrial disability;

4. The commencement date for any permanent partial disability benefits awarded by the decision;

5. Whether medical benefits set forth in exhibit 1 are to be paid by defendant and whether those benefits involved fees or prices charged by providers that were fair and reasonable, were causally connected to the work injury or were at least causally connected to the medical conditions upon which the claim of injury is based; and

6. Whether penalty benefits should be assessed based on defendant refusal to pay weekly benefits for permanent industrial disability.

In File Number 5006066 the parties stipulated the following issues for resolution in the case:

1. Whether claimant sustained an injury on October 25, 2001 which arose out of and in the course of her employment;

2. Whether the alleged injury is the cause of permanent disability;

3. Whether claimant has sustained permanent disability to her left arm;

4. Whether defendant will be required to pay the medical expenses relating to this alleged injury attached to exhibit 1 and whether the treatment fees or prices charged by the providers are fair and reasonable and whether the expenses were causally connected to the alleged work injury; and

5. Whether defendant will be assessed penalty benefits for refusal to pay weekly benefits for either healing period or temporary total disability.

The parties stipulated to the gross weekly earnings, claimant’s marital status and exemptions as it related to all of the alleged injury dates and the parties further stipulated prior to hearing claimant was paid temporary total disability benefits as set forth in an attachment to the hearing report, which was later modified by a letter from claimant’s attorney filed on June 8, 2004.  The parties also indicated in an attachment to the hearing report that, as it related to medical benefits, if defendant is ordered to pay any of the expenses claimed, which have been paid in whole or in part by claimant’s health insurance, that the employer will only be obligated to pay back actual amounts paid by claimant or her health insurer.  As it relates to claimant’s care and treatment for her left carpal tunnel syndrome, the subject of file number 5006066, that the parties expect that they will be able to identify and split out those charges by agreement.

FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:

Norine Schmitt, claimant, was 45 years old at the time of the hearing.  Claimant is a high school graduate and described herself as an A and B student while in school.  Claimant’s prior employment involved her being a parts assembler, doing fine welding and soldering work, as well as doing domestic cleaning.  Claimant began working for Nordstrom Distribution Center on June 22, 1992.  At that time, claimant stated she was in good health, and had no neck, shoulder, or arm problems.  

Claimant’s jobs with Nordstrom involved unpacking and hanging merchandise.  This required claimant to tear open plastic coverings of merchandise, hanging the merchandise, as well as marking it.  Claimant had to push and pull cartons and also had to hang merchandise on trolleys.  Claimant repetitively used her arms in this job and indicated that she marked from 600 to 1,500 pieces of merchandise per hour.  

In 1994, claimant described developing problems in her arms, shoulders, and neck while working and that the pain worsened with her marking and tearing plastics as well as having her arms over head.  Claimant began seeking medical treatment in May 1994.  Claimant is seeking as part of the medical expenses in exhibit 1, her treatment from May 1994 up to the alleged injury date of November 23, 1998.  It is noted that at the time of the hearing, claimant dismissed another petition pertaining to an injury date of June 24, 1994.  

On November 23, 1998, claimant testified that while lifting a conveyor belt she developed sharp pain in her neck, which went down her mid-back through her right shoulder down her right arm.  Claimant reported this to the employer and a first report of injury was filled out as a result.  In answer to a question whether the injury was expected to produce permanent disability the box was marked yes on the first report.  (Exhibit 14, page 277) 

The employer referred claimant for medical treatment of her complaints and she eventually came under the care of Patrick Sterrett, M.D.  On January 29, 1999, Dr. Sterrett offered the assessment that claimant had intense myofascial pain syndrome of her paraspinal, cervical, trapezius and suprascapular muscles more so on the right than on the left.  He went on to state the following:  “It is going to take a long time to get this lady back in the workforce I am afraid.  She really does have a significant problem.”  (Ex. 4, p. 88)  Claimant in fact was taken off work from January 25, 1999 through March 5, 1999.  

Claimant was then seen by Vincent Traynelis, M.D., an associate professor of neurosurgery at the University of Iowa Hospitals and Clinics, on February 15, 1999.  Dr. Traynelis eventually offered the opinion claimant had a cervical strain superimposed on cervical spondylosis and that claimant’s problems were related to her employment.  Dr. Traynelis at that time did not recommend Botox injections, surgery or further tests.  (Ex. 5, p. 182)  

On February 26, 1999, Dr. Sterrett offered claimant two cortisone injections in her splenius capitus muscles bilaterally.  (Ex. 4, p. 93)  On March 5, 1999, Dr. Sterrett’s physical examination found claimant to have intense sheets of myofascial spasms throughout her paraspinal, cervical, and trapezius muscles.  At that time, Dr. Sterrett insisted that Botox be tried.  (Ex. 4, p. 94)

On May 11, 1999, Dr. Sterrett indicated that claimant had a worsening of her myofacial spasms in her neck and upper back and based on the spasms being painful and coming in sheets that this suggested that claimant had a cervical and parascapular dystonia.  On that date, Dr. Sterrett injected claimant’s myofascial trigger points.  (Ex. 4, p. 98)  

On July 14, 1999, Dr. Sterrett imposed work restrictions of claimant lifting no more than 20 pounds and to alternate her activities every two hours.  (Ex. 4, p. 101)  Dr. Sterrett offered myofascial trigger point injections on July 13, 2000, as well as an injection in claimant’s right trapezius muscles at the base of her neck on August 3, 2000.  (Ex. 4, pp. 114-115)  Dr. Sterrett did return claimant to work with no restrictions on September 14, 2000.  (Ex. 4, p. 116)

Claimant returned to Dr. Sterrett on March 26, 2001 reporting that she had fallen in the employer’s parking lot and at that time had some low back pain.  (Ex. 4, p. 119)  On March 28, 2001, claimant reported having thoracic paravertebral spasms and that at work she was pulling plastic and reaching over her head to take garments off hangers.  On that occasion, Dr. Sterrett opined claimant had severe myofascial pain syndrome in the thoracic paravertebral muscles on both sides and injected trigger points and also imposed work restrictions.  (Ex. 4, pp. 119-120)  

Defendant referred claimant to Gerald Meester, M.D., for an evaluation of claimant’s right wrist discomfort and feeling of swelling and fullness in her right hand.  Dr. Meester determined claimant had right carpal tunnel syndrome and recommended surgery, which was performed on August 6, 2001.  (Ex. 6, pp. 183-184)  

Claimant testified that she was made aware by the employer, in July or August 2001, that all of her care for her complaints was being transferred to Dr. Meester and that Dr. Sterrett was no longer her authorized treating physician.  Notwithstanding this, claimant continued to be seen by Dr. Meester for her neck, shoulder, and upper extremity complaints.  On November 20, 2001, after examining claimant, Dr. Sterrett offered the opinion that all of claimant’s complaints were work related and that based on pain claimant had in her left upper extremity and left hand that claimant needed EMG/NCS studies.  He again recommended that claimant have Botox for the painful paraspinal spasms in her neck.  (Ex. 4, p. 127)

Claimant had seen Dr. Meester on October 25, 2001 for neck, shoulder, and left elbow pain.  Dr. Meester recommended strongly that claimant do no repetitive type work and Dr. Meester made this a permanent restriction.  (Ex. 6, p. 186)  As a result of Dr. Meester’s permanent restrictions, the employer sent a letter to claimant on November 16, 2001 advising her that based on her analysis of the essential functions of her job that the employer had no work claimant could do with or without reasonable accommodations and that therefore claimant’s employment was terminated.  (Ex. 14, p. 280)  

On November 20, 2001, Dr. Sterrett offered the opinion that claimant’s neck, upper back, and bilateral upper extremity pain complaints were all work related and that claimant needed EMG/NCS studies for her left upper extremity.  (Ex. 4, p. 127)  Claimant saw Dr. Meester on April 30, 2002 reporting left shoulder, arm and hand pain complaints.  Dr. Meester offered the opinion that he found it hard to believe that all this was a compensable workers’ compensation situation, although, Dr. Meester did indicate that he was uncomfortable offering a significant opinion on causation.  EMG/NCS studies were ordered for claimant’s left upper extremity for possible left carpal tunnel syndrome.  (Ex. 6, p. 188)

After receiving the results of the EMG/NCS studies, Dr. Meester on May 9, 2002 offered the opinion that as claimant had been off work for some time without significant improvement of her symptoms in her upper extremities that Dr. Meester did not believe the symptoms were work related.  (Ex. 6, p. 188)  Claimant was evaluated at the request of Dr. Meester by Edwin Casteneda, M.D., on July 22, 2002 for her left upper extremity pain.  Dr. Casteneda offered the opinion that based on claimant being off work for nine months that the continuing persistent worsening of her symptoms of her left upper extremity were not related to work.  (Ex. 9, p. 221)  

Claimant then was seen by Cassandra Lange, M.D., on August 16, 2002 for her left upper extremity complaints.  Dr. Lange opined claimant clinically had a diagnosis of carpal tunnel syndrome not withstanding the EMG results.  Dr. Lange stated claimant should have either an injection into the carpal tunnel or possible surgery.  (Ex. 6, pp. 190-191)  On August 22, 2002, a letter from defendant’s attorney to claimant’s attorney indicated that based on the opinions of Dr. Meester and Dr. Casteneda, defendant was denying liability for claimant’s left arm complaints and that if claimant wanted to have left carpal tunnel surgery, she would have to do so on her own.  Also in that letter, defendant indicated they would not authorize Botox injections based on an opinion by Michael Cullen, M.D., who had stated that such injections were not F.D.A. approved and that the most sensible approach to claimant’s continued symptoms would be avoidance of work activities.  (Ex. 16, p. 295)  

Claimant decided to proceed with treatment with Dr. Lange who performed an open left carpal tunnel release on September 20, 2002.  (Ex. 6, p. 191)  

Notwithstanding the notification from defendant that they would not authorize Botox injections, claimant began undergoing such injections by Dr. Sterrett on November 20, 2002 continuing with a total of five such injections that occurred on March 12, 2003, April 14, 2003, July 30, 2003 and December 29, 2003.  Although the injections initially offered some relief of her symptoms, unfortunately the symptoms of pain and spasms in her neck and upper back have continued.  

Claimant had undergone a functional capacity evaluation (FCE) by Dan Focht, M.A., O.T.R., on July 26, 1999, which Mr. Focht determined to be valid.  Based on claimant’s capabilities on that occasion, he found claimant functioned at the light to medium physical demand level and that claimant had most difficulty with lifting from her waist to shoulder and above.  (Ex. 11, pp. 226-227)

Claimant underwent another FCE by Mark Blankenspoor, P.T., on December 2 through 3, 2003.  Mr. Blankenspoor determined claimant provided maximum and consistent effort during that evaluation and that claimant performed at a sedentary physical demand level being able to lift up to five pounds occasionally.  (Ex. 13, p. 241)  Mr. Focht conducted another FCE with claimant on April 1, 2004 which again was determined to be a valid representation of claimant’s then physical status.  Mr. Focht determined claimant was able to lift up to 12 pounds but she was still at the sedentary to light physical demand level.  Mr. Focht determined that claimant’s functional abilities had dramatically increased since Mr. Blankenspoor’s FCE in December 2003.  Mr. Focht indicated his belief that it was crucial that claimant return to some line of work as she obviously possessed the physical capability to do so.  (Ex.  3, p. 75)  Mr. Focht testified at hearing and essentially restated his opinions as reflected in the above stated exhibit.  

Claimant was seen by Thomas Hughes, M.D., for an independent medical evaluation on February 10, 2004.  Dr. Hughes opined based on his examination and referencing the Fifth Edition of the AMA Guides, that claimant had a ten percent permanent functional impairment of each upper extremity based on carpal tunnel syndrome.  He further opined that claimant’s neck and upper back symptoms could be called either myofascial pain syndrome, cervical dystonia, or fibromyalgia.  However, Dr. Hughes believed that this distinction was not pertinent; because the pain symptoms in those areas seemed to make claimant intolerant to strenuous or sustained activity.  He opined that claimant’s musculoskeletal pain was substantially aggravated or became manifested based on her employment and that claimant’s repetitive motion activities in her job contributed to her developing bilateral carpal tunnel syndrome.  (Ex. 12, p. 236)  Dr. Hughes determined claimant should not lift more than five pounds and that claimant could not perform repetitive activities with her hands even of a light nature on more than an intermittent basis.  (Ex. 12, p. 237)

Claimant was examined by Peggy Mulderig, M.D., on April 19, 2004.  Dr. Mulderig, after examining claimant, offered the opinion that she disagreed with Dr. Sterrett that claimant had cervical dystonia and although Dr. Mulderig indicated that some of claimant’s problems were related to work because the symptoms have continued since she stopped working that they were not related to work after January 31, 2002.  Dr. Mulderig further opined claimant had no permanent functional impairment as it related to her complaints.  (Ex. 3, p. 73)  

In his deposition, taken on May 18, 2004, Dr. Sterrett disagreed with Dr. Mulderig opinions based on the more extensive time that he has seen claimant as opposed to the one time that Dr. Mulderig examined her.  (Ex. 22, p. 13)  He also indicated that claimant had been off work for nine months at the time she was examined by Dr. Mulderig which would make a difference in Dr. Moulderig’s findings from her physical examination of claimant.  (Ex. 22, p. 16)  Further, Dr. Sterrett indicated that he actually observed claimant’s work area in 1999 and was convinced that the activities claimant engaged in had caused claimant’s cervical dystonia.  (Ex. 22, p. 20)  He further indicated his believe that the claimant was not a malingerer or exaggerating her symptoms.  (Ex. 22, p. 39)  

Claimant underwent a vocational evaluation by Goodwill Industries on May 3, 2004.  The evaluator determined that claimant has limitations performing tasks repetitious in nature particularly reaching overhead using her arms and shoulders.  The evaluator determined that claimant may need to return to the workforce very gradually and may want to work two to three hours at a time.  The evaluator further indicated claimant should consider volunteer work which would allow claimant to miss work without penalty if claimant was not feeling well.  (Ex. 20, pp. 321 and 325)  

Claimant did attempt to return to work initially at a restaurant where she washed dishes and took orders.  Claimant worked three days in this job before she had the left carpal tunnel release.  Claimant also worked in Dr. Sterrett’s office for one day in January 2003 pulling medical records and putting files away.  However, claimant developed neck and shoulder pain and spasms, as well as headaches, and she was unable to continue working.  Claimant has attempted to search for work, which is set forth in exhibit 17.  

Due to her present symptoms in her neck, upper back, and upper extremities, claimant testified that she is unable to do clerical work, electronic assembly work, cashier work, delivery work, and that she can not sit for long periods of time without getting fatigued and losing concentration.  She also indicated that movement of her neck, shoulders, arms, and looking down for more than 15 minutes also bothers her.  

Claimant has applied for Social Security Disability benefits which has been denied but claimant is presently appealing that decision.

It is found that based on the undersigned is viewing claimant at hearing, and her consistent statements pertaining to her continued pain complaints and symptoms, the claimant is found to be credible.  As it relates to the injury date in file number 5002228, it is found that the injury date will be November 23, 1998.  At that time, claimant was sent for medical treatment, work restrictions were imposed and claimant was taken off work.  Therefore, it is found that claimant at that point should have been aware of the impact that injury would have on her continued employment.  Based on this finding, it is determined that claimant’s motion to amend her petition relating to the injury date is deemed to be moot.  

It is further found that as it relates to medical expenses requested to be paid by defendant prior to November 23, 1998 that those expenses are not the responsibility of defendant to pay.  Treatment in that period of time was before the injury date of November 23, 1998 and it is noted that claimant dismissed her claim originally filed for an injury date of June 24, 1994, for which there may have been an affirmative defense available to bar it based on Iowa Code section 85.26.  Therefore, defendant will not be responsible for payment of the medical expenses occurred prior to November 23, 1998.  

REASONINGS AND CONCLUSIONS OF LAW


The first issue to be determined is whether claimant sustained an injury on November 23, 1998 which arose out of and in the course of her employment.  

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

It is apparently the defendant’s position that they are not disputing that an injury occurred on that date but in fact they are disputing that the injury either caused any permanent disability or that the permanent disability claimant alleges is not causally related to that injury.  It is found that the claimant has established that she did sustain an injury on November 23, 1998 which arose out of and in the course of her employment.  

The next issue to be determined is whether that injury is the cause of permanent disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Defendant relies on the opinions of Dr. Mulderig that the injury on November 23, 1998 did not cause permanent disability.  However, Dr. Sterrett, who has treated claimant on many occasions since November 23, 1998, has offered an opinion, which the undersigned is giving greater weight to, that claimant’s continued symptoms, which began November 23, 1998 and continue up to the date of the hearing, are in fact causally related to the work injury of November 23, 1998.   It is concluded that the types of jobs claimant did repetitively for the employer were the types of activities that are consistent with the development of her symptoms at that time and that have continued to this date.  Therefore, it is concluded claimant has established she did sustain permanent disability as the result of injury of November 23, 1998.  

The next issue to be determined is the extent of claimant’s industrial disability.  

It is determined that the restrictions that have been imposed upon claimant by Dr. Sterrett and Dr. Hughes, as well as the functional capacity evaluations, finding her to fall in these sedentary physical demand levels leads to a conclusion that claimant has had a substantial reduction in her earning capacity.  Further, as set forth in claimant’s post hearing brief, the two attempts she has made to return to the workplace have been unsuccessful because they aggravated her upper torso and extremity pain syndrome to such an extent that she was unable to continue in those light duty jobs.  Even though claimant may have some ability to do some work on a limited basis, it is concluded that claimant has established she is permanently and totally disabled.  Therefore, it is concluded that claimant is permanently and totally disabled as it relates to the injury of November 28, 1998.


Claimant is contending she is entitled to temporary total disability and/or healing period benefits from December 8, 2001 through June 18, 2003.  However, as claimant is being awarded permanent total disability, claimant is not entitled to an award of healing period benefits.  See Iowa Code section 85.34(1) and DeBose v. Process Mechanical, Inc., File No. 889569 (App. February 22, 1993).  As claimant did work after November 23, 1998, claimant would obviously not be entitled to permanent total disability benefits during that time as that would not be a period of disability.  Claimant would be entitled to permanent total disability benefits during those times when claimant was off work and therefore defendant will be given credit against this permanent total disability award for the weekly benefits paid after November 23, 1998, which were classified at that time as temporary total disability benefits.  


As it relates to file number 5006066, and claimant’s left upper extremity, it is determined that claimant should not be entitled to additional permanency benefits as claimant’s condition as it relates to her left upper extremity will be and have been considered in the award of permanent total disability.  It is concluded claimant sustained an injury to her left upper extremity which arose out of and in the course of her employment which did necessitate medical treatment.


As it relates to the medical expenses in exhibit 1 for both file numbers:  It is determined that notwithstanding defendant’s contention that the treatment by Dr. Sterrett was unauthorized, as defendant denied that claimant’s continued upper neck and upper back symptoms were causally related to the work injury, they lost the ability to use authorization as a defense against their having to pay for such medical treatment.  It is further concluded that the treatment offered by Dr. Sterrett including the Botox injections, were meant to attempt to improve claimant’s symptoms which they did initially.  Also, the treatment related to the left upper extremity was reasonable and necessary and causally related to the work injury.  It is therefore concluded that the expenses listed in exhibit 1 for the injuries of November 23, 1998 and October 25, 2001 are to be paid by defendant.  

The last issue to be resolved is whether penalty benefits should be assessed to defendant for both file numbers.


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).
It is concluded that defendant was relying on the opinions of Dr. Mulderig, Dr. Cullen, and Dr. Casteneda that the work injuries were either not causally related to her employment or that claimant had no permanent disability.  It is concluded that the issue concerning whether or not claimant was entitled to permanent disability benefits was fairly debatable and therefore penalty benefits will not be imposed.  

ORDER

THEREFORE, IT IS ORDERED:

In File Number 5002228:

That defendant shall pay claimant permanent total disability benefits at the weekly rate of three hundred five and 12/100 dollars ($305.12) for the period of claimant’s disability commencing on November 23, 1998.  Claimant is not entitled to such benefits after that injury date for periods when she worked.

That defendant shall be given credit for the weekly benefits paid after November 23, 1998 against the award of permanent total disability.  

In File Number 5006066:

That claimant shall take nothing additional as it relates to permanent partial disability benefits.

In Both File Numbers:

That defendant shall pay the medical expenses set forth in exhibit 1 for treatment occurring after November 23, 1998.

That defendant shall pay interest pursuant to Iowa Code section 85.30.

That defendant shall pay the costs of this action pursuant to rule 876 IAC 4.33.

That defendant shall file subsequent reports of injury as required by the agency.

Signed and filed this ____30th_______ day of June, 2004.

   ___________________________







 STEVEN C. BEASLEY






                        DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Chadwyn D. Cox

Attorney at Law

P.O. Box 239            

Dubuque, IA 52004-0239

Mr. Michael Shubatt

Attorney at Law

151 W 8th St., Ste. 200  

Dubuque, IA 52001-6827
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