HANSEN V. MAYTAG

Page 7

before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

BUDDY HANSEN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :          File No. 1246573; 1254147

MAYTAG,
  :



  :            ARBITRATION DECISION 


Employer,
  :


Self-Insured,
  :


Defendant.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant filed petitions in arbitration as a result of injuries incurred September 21, 1998, in file number 1246573 and alleged injuries incurred April 9, 1999, in file number 1254147.  Multiple issues are presented for determination including the extent of entitlement to industrial disability and liability for the April 9, 1999 injury.  

This case was heard and fully submitted at Des Moines, Iowa on April 24, 2001.  The record in the proceeding consists of claimant's exhibits 1-5 and defendant’s exhibits A-G; and testimony from Buddy Hansen and Craig Thorson.  

Richard Schmidt, attorney at law, represented claimant.  Joseph Quinn, attorney at law represented the defendant.  

ISSUES

The sole issue presented for determination in file number 1246573 with respect to date of injury September 21, 1998, is the causal connection and extent of entitlement to permanent disability pursuant to Iowa Code section 85.34(2)(u).  

The issues presented for determination in file number 1254147 for date of injury April 9, 1999, are as follows:

1. Whether claimant sustained an injury on April 9, 1999, arising out of and in the course of employment with Maytag; and 

2. The causal connection and extent of entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

FINDINGS OF FACT

Having heard the testimony of the witnesses and having examined all of the evidence in the record, the deputy workers' compensation commissioner finds:

Claimant, Buddy Hansen, began work for the employer August 6, 1969, as a manual production laborer in a factory setting.

Claimant had no preexisting injuries to his right shoulder or upper extremity before the incident of September 21, 1998.  

Claimant, while performing work for the employer and reaching to grab a control, noticed discomfort in the right shoulder September 21, 1998.  Claimant initially had conservative care but eventually surgery was performed September 9, 1999, in order to repair the injury.  Kary R. Schulte, M.D., on April 9, 1999, performed a right shoulder arthroscopy, subacromial decompression and repair, superior labral tear.  (Defendant’s Exhibit A, Page 1)

Claimant had a rather uneventful healing period with physical therapy ordered.  Claimant eventually did return to work without permanent work restrictions per order of Dr. Schulte:  “Mr. Hansen will progress with full activities as tolerated.  He was given a work release with full work duties without restriction.  He will be discharged from physical therapy to a home exercise program.  He will return to the clinic on a p.r.n. basis.”  (Cl. Ex. 3, p. 22)

After the July 12, 1999 release to return to work without restrictions, claimant retired effective July 31, 1999, which was claimant's plan for many years.  The retirement had nothing to do with claimant's injury or work restrictions.

Claimant returned to Dr. Schulte January 8, 2001:  


I have recommended that Mr. Hansen resume a physical therapy program working on the focus rotator cuff strengthening program.  There is no evidence of mechanical derangement in the shoulder for which further surgery would be necessary.  He will be seen by the therapist for three to five visits and perform a home exercise program.  He is retired, but is looking for other work and I see no reason for limitation on his activities.  He will return to clinic on a p.r.n. basis.

(Cl. Ex. 3, p. 24)

Dr. Schulte opined October 3, 1999, that claimant sustained 1 percent impairment of the involved upper extremity, which converts to a 1 percent impairment of the person as a whole.  (Cl. Ex. 3, p. 25)

Claimant testified in person and under oath at the time of hearing.  Based upon his appearance, action, and demeanor, his testimony is deemed credible and entitled to significant weight.  Claimant testified that he did return to work for the employer without restriction and was able to get by.  Claimant indicated that he wanted no work restrictions because he had intended to retire notwithstanding the work injury.  Claimant was able to perform the jobs required up and until the retirement date.

Claimant sought independent medical evaluation from Justin L. Ban, M.D., who opined February 14, 2001:  


When questioned about his activity tolerance the examinee indicates that he lacks the power and stamina that was previously present in the right shoulder musculature.  Although he is able to do strenuous physical activity with the right upper extremity he is unable to sustain maximum effort when lifting or carrying for prolonged periods of time.  He especially has difficulty using the right upper extremity in an outstretched or overhead position on a repetitive basis.  

(Cl. Ex. 4, p. 32)

Dr. Ban went on to grant claimant 2 percent permanent partial impairment to the body as a whole as a result of the right upper extremity injury incurred September 21, 1998.  (Cl. Ex. 4,p. 35)

Dr. Ban also opined that claimant should have work restrictions consisting of:  “[H]e should avoid repetitive lifting, carrying, pushing or pulling of more than 20 pounds above his shoulder.”  (Cl. Ex. 4, p. 36)

Claimant, born July 8, 1945, and age 45 at the time of hearing, has a ninth grade education.  Claimant began tenth grade but did not finish that year of high school.

Claimant’s work experience is primarily in the unskilled manual labor field.  Claimant's principal area of work experience is with Maytag as production laborer in a factory setting, which required extensive use of the upper extremities for performing his duties.

Claimant has permanent work restrictions, which based upon claimant's April 9, 1999 surgery, claimant's credible testimony, and the expert opinion of Dr. Ban, would prohibit claimant from repetitive lifting and carrying, pushing or pulling with the right upper extremity above shoulder level at weights of 20 pounds or more.  While claimant certainly has the ability to use his right upper extremity at or above shoulder level, it is the constant or repetitive use that would cause difficulty after having sustained this injury and a surgical intervention.  

Claimant, subsequent to termination of employment with Maytag, has sought out other jobs and worked occasionally without significant difficulty.  Claimant is not motivated to return to the workforce full time because of an adequate pension and fully employed spouse.  However, it was claimant's plan to continue his vocational pursuits after retirement and as such, the permanent work restrictions and impairment have an impact upon his employability.

REASONING AND CONCLUSIONS OF LAW 

The first issue presented for determination is in file number 1254147 for date of injury April 9, 1999, and concerns whether claimant sustained an injury arising out of and in the course of employment.

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

The deputy workers' compensation commissioner holds the claimant has failed to establish an injury arising out of and in the course of employment April 9, 1999.  Claimant had surgery on this specific date for his right shoulder condition.  However, the incident which made claimant symptomatic occurred September 21, 1998, and was a specific trauma event.  As such, it appears that claimant's injury date is best described as September 21, 1998, as opposed to the date of surgery, April 9, 1999.  If this were a repetitive trauma or a cumulative series of events perhaps the latter date would be appropriate.  However, based upon a review of the medical records it appears that claimant became symptomatic and remained such effective September 21, 1998, through all pertinent dates herein.

The issue presented for determination in file number 1246573 for date of injury September 21, 1998, concerns the causal connection and extent of entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).


A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors are to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

The deputy workers' compensation commissioner holds that claimant has sustained 10 percent industrial disability pursuant to Iowa Code section 85.34(2)(u) and causally connected to the September 21, 1998 work injury.

Claimant's age, education, work experience, and work restrictions indicate a loss of access to the job market as a result of the September 21, 1998 work injury.  While claimant may have voluntarily removed himself from work at Maytag he nevertheless is continuing to pursue employment in the private sector.  Claimant's ability to access jobs for which he has prior training and experience will be inhibited by the permanent work restrictions of avoiding repetitive use of the right upper extremity at or above shoulder level.  This demonstrates a loss of access to the job market.

Claimant voluntarily terminated his employment relationship with Maytag for reasons not related to work restrictions or the September 21, 1998 work injury.  

ORDER 

THE DEPUTY WORKERS' COMPENSATION COMMISSIONER ORDERS:

Claimant shall take nothing in file number 1254147 for date of injury April 9, 1999.

It is further ordered that defendant shall pay claimant fifty (50) weeks of permanent partial disability benefits at the rate of four hundred thirty-four and 55/100 dollars (434.55) per week commencing August 17, 1999, in file number 1246573.

It is further ordered that defendant shall receive credit for benefits previously paid if applicable and that accrued benefits shall be paid in a lump sum with interest pursuant to Iowa Code section 85.30.


It is further ordered that costs shall be paid by defendant pursuant to rule 876 IAC 4.33 with claim activity reports filed pursuant to 876 IAC 3.1.

Signed and filed this ___________ day of May, 2001.
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MARLON D. MORMANN







  DEPUTY WORKERS’ 






    COMPENSATION COMMISSIONER
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