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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

LORI COOPER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5007555

PRAIRIE ESTATES d/b/a
  :

PLEASANT VIEW CARE CENTER,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

IOWA LONG TERM CARE RISK
  :

MANAGEMENT ASSOCIATION,
  :



  :    Head Note Nos.:  1803; 2503

Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

This is an appeal by defendants from an arbitration decision filed September 24, 2004.
Those portions of the proposed agency decision pertaining to issues not raised on appeal are adopted as a part of this appeal decision.  

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

The findings of fact and conclusions of law contained in the arbitration decision are affirmed and adopted as final agency action with the following modifications.

The deputy properly determined that the injury had caused permanent partial disability.  The existence of the disability is evidenced by the rating of impairment, the recommendation from Dr. McCloy to avoid twisting, stooping and bending, the changes claimant has made in her activities of daily living and the assessment from Tom Audet, C.R.C., that she has lost access to 60 percent of all nursing positions in her area.  Claimant's back was permanently damaged and she takes reasonable measures to remain employable.  The record shows that claimant needs to be very selective in her jobs searches and she has been.  Claimant's loss of earning capacity is manifested by her physical impairment, pain and loss of access to jobs even though she earns comparable wages when actually employed.  The deputy placed the loss at ten percent.  This issue of the degree of disability is reviewed de novo.  Since claimant did not request that the award increase, I did not consider whether the award should be more than ten percent and I considered only whether ten percent is appropriate.  I find that it is.  

The deputy incorrectly awarded the cost of the unauthorized treatment by Brian McCloy, D.C.  That care was received when claimant was also receiving authorized care from defendants.  No circumstances that avoid the employer's choice of care were shown.  The evidence does not show that the authorized care was unreasonable or ineffective.  Claimant did not even so much as request to be treated by Dr. McCloy.  Claimant's dissatisfaction with care alone is not evidence the care was unreasonable or an exception to the employer's right to choose the care.  Claimant's assertion that the only treatment was a prescription anti-inflammatory medication which did not help her pain, is not evidence that the care was unreasonable.  The award of the unauthorized medical expenses is vacated.  R.R. Donnelly & Sons v. Barnett, 670 N.W. 2d 190, 195 (Iowa 2003).

ORDER


IT IS THEREFORE ORDERED:

The arbitration decision filed September 24, 2004 is affirmed and modified.

That defendants shall pay unto the claimant fifty (50) weeks of permanent partial disability benefits at the rate of three hundred fifty-three and 63/100 dollars ($353.63) per week from September 11, 2002.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses except for those charges by Dr. Brian McCloy.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.


That claimant and defendants shall share equally the costs of the appeal including transcription of the hearing.  Defendants shall pay all other costs.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  


Signed and filed this 31st  day of August, 2005.

     



                  _______________________________________



                                             
       MICHAEL G. TRIER
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