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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

PAULINO PEREZ,
:



:


Claimant,
:



:

vs.

:



:

     File No. 5037728
PINE RIDGE FARMS,
:



:

       


Employer,
:



:
  ALTERNATE MEDICAL CARE
and

:
      


:             
    DECISION 
LIBERTY MUTUAL,
:



:


Insurance Carrier,
:


Defendants.
:
  Head Note No.:  2701

______________________________________________________________________
STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48 is invoked by claimant, Paulino Perez. 

The alternate medical care claim came on for hearing on April 9, 2012.  The proceedings were digitally recorded which constitutes the official record of this proceeding.  By order filed by the Commissioner, this ruling is designated final agency action.

The record consists of claimant’s exhibits 1- 2 and defendant’s exhibits A- B.  The claimant testified.  The parties made legal arguments.  Patricia Vargus-Verplog provided interpretation.
Appeal of this decision, if any, would be by judicial review pursuant to Iowa Code section 17A.19.
ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of a MRI of the neck, referral to a neurosurgeon and/or pain management.
FINDINGS OF FACT


The undersigned having considered all of the testimony and evidence in the record finds:
The claimant has an accepted injury to his left shoulder.  The defendants,  Pine Ridge Farms and Liberty Mutual Insurance,  have provided care.  The claimant injured his left shoulder at work on November 23, 2010.  The claimant was seen at Concentra on December 23, 2011.  (Exhibit 2, page 3)  The claimant had an MRI of his left shoulder in January 2011.  Robin Epp, M.D., performed an independent medical examination on July 22, 2011.  (Ex. 2, pp. 2-9)  Dr. Epp wrote, the MRI  “… showed mild degenerative changes at the AC joint, Type III acromion, mild subacute subdeltoid bursitis, moderate supraspinatus, infraspinatus and long head of the biceps tendinopathy as well as broad bursal-sided fraying of the supraspinatus and infraspinatus, suggestive of impingement.  Also noted  was mild to moderate subscapularis tendinopathy and diffuse labral degeneration.”  (Ex. 2, p. 4)
Dr. Epp recommended an MRI of the cervical spine to rule out nerve root impingement as the cause of continued symptoms.  She also recommended referral to a neurosurgeon if the MRI shows a disc herniation; and a referral to a pain management specialist for an injection if the MRI shows  a protrusion on the nerve.  (Ex. 2, p. 4)
 The defendants referred the claimant to William Boulden, M.D.  Dr. Boulden  provided  a subacromial steroid injection on February 8, 2011.  (Ex. 2, p. 4)  Dr. Boulden examined the claimant on April 12, 2011.  The report of Dr. Boulden noted the claimant was having high pain levels, despite the fact the employer was honoring his restrictions. Dr. Boulden did not believe claimant was a surgical candidate.  He performed another injection, but did not believe it would provide much relief.  Dr. Boulden wrote the claimant was authorized to return.  (Ex. A, p. 1)  On April 26, 2011, Dr. Boulden stated the claimant was at MMI, has permanent restriction of no work above the chest and provided a zero percent rating.  (Ex. 2, p. 1)  The claimant testified he attempted to see Dr. Boulden one additional time, but was able to see him due to the lack of an interpreter. 
REASONING AND CONCLUSIONS OF LAW

In pertinent part, Iowa Code section 85.27 provides:

          The employer, for all injuries compensable under this chapter or chapter 85A, shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies therefor and shall allow reasonably necessary transportation expenses incurred for such services.  The employer shall also furnish reasonable and necessary crutches, artificial members and appliances but shall not be required to furnish more than one set of permanent prosthetic devices.
          . . . .
          For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care. . . .  

Iowa Code § 85.27. 
The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).


By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):
[T]he words “reasonable” and “adequate” appear to describe the same standard.
[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.


The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.


Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File Number 694639 (Review-Reopening Decision June 17, 1986).

Dr. Boulden has stated the claimant is at MMI and may return for further follow-up for his symptoms.  The defendants have not abandoned care. 
The claimant has continued upper extremity symptoms.  The claimant has not been provided a MRI of the cervical spine.  Given the length of time that he has been having symptoms and significant restrictions, I find the defendant has not provided claimant reasonable care by offering a MRI of the cervical as recommended by Dr. Epp.
The other care recommended by Dr. Epp, and requested by the claimant, is premature.  The care requested – a referral to a neurosurgeon or pain specialist  is dependent on the outcome of the cervical MRI.  The defendants can direct care depending on the results of the MRI.  If the claimant believes he is not receiving reasonable care after the MRI he can file an alternate care proceeding.
ORDER

Therefore is ordered:


The claimant's petition for alternate medical care is granted in part and denied in part. 
The defendants shall provide a cervical MRI  to the claimant and  then reasonable care as warranted.
Signed and filed this __9th_____ day of April, 2012.
   __________________________
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