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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

FAYE ELLEN HOEFT,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 1221505

FLEEGUARD INC.,
  :



  :                          R E M A N D


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

TRAVELERS INSURANCE CO.,
  :



  :                Head Note No.: 4000.2


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

This matters come on for consideration on remand from the Iowa District Court for Winnebago County.  This decision will address individually the issues that are a subject of the remand.

Rate of Compensation

The court directed that the rate be computed in the manner used in the appeal decision but without the weeks of April 26 and July 5.  That results in 300 hours of work over seven weeks.  (The appeal decision listed 9 weeks but referred to ten weeks)  With hourly pay at $9.67, this computes to $2901.00.  The bonuses in the appeal decision totaled $190.51 but that was based on nine weeks of earnings.  Now, only seven weeks remain and the bonus calculation must be adjusted accordingly.  The July 13 bonus of $224.16 was earned over ten weeks but only five of those weeks are used to determine the rate.  Accordingly fifty percent, $112.08, of the bonus is used.  The October 11 bonus in the amount of $271.21 was earned over thirteen weeks, only two of which are used in computing the rate.  Two-thirteenths of $271.21 calculates to $41.72.  The bonuses add $153.80 to the gross earnings bringing them to $3054.80.  When divided by seven, the weekly gross earnings are $436.40.  With it being stipulated that claimant was single and entitled to two exemptions, the correct rate of compensation is $276.74.

Healing Period temporary partial and wage replacement 
The court ordered that the healing period and temporary partial disability benefits be specified.  The appeal decision appears to have intended to award benefits for all the dates claimed but it did not do so expressly or concisely (pages 9, 10, and 23).

The following periods were claimed in the hearing report submitted to the deputy at the hearing.  Defendants did not stipulate to the compensability of any of the periods claimed even though they characterized some of the periods as industrial and had paid compensation for some of the periods.  Defendants’ failure to stipulate to those matters that were not genuinely disputed added greatly to the complexity and difficulty of deciding this case and contributed to the protracted nature of the litigation.

The periods claimed are listed with healing period, section 85.34(1), first; temporary partial, section 85.33(4), second; and wage replacement, section 85.27(7), for partial days third.

Healing period

	7/27-8/9/98
	         2 weeks

	2/18-2/23/99
	6/7

	4/24/99
	1/7

	5/1-5/12/99
	1 5/7

	5/17/99-1/16/00
	35

	2/24
	1/7

	3/1&2/00
	2/7

	3/8&9/00
	2/7

	3/23-6/27/00
	13 6/7

	8/1-9/30/00
	8 5/7

	2/28-3/5/01
	1

	Total
	64 weeks


Temporary partial

	1/17
	2/20/00

	7/10
	7/31/00


Wage replacement

	1/27/99
	4 hrs

	4/23/99
	2 hrs

	2/25/00
	6 hrs


In making this analysis, it is recognized that the bone chip responsible for claimant’s complaints was not properly diagnosed for a considerable period of time.  Section 85.27(4) requires an employer to provide prompt treatment reasonably suited to treat the injury without undue inconvenience to the employee.  The failure to promptly diagnose and treat the condition led to the extended healing period award that is made in this case.

While defendants would not stipulate, the record clearly shows that on the dates claimed, claimant was in fact off work due to her neck problem.  She is entitled to healing period compensation at the rate of $276.74 for all the dates set forth above in the healing period category except for the dates of January 17, 18, 19 and 20, 2000, as explained hereafter in the discussion of temporary partial disability. 

She is entitled to wage replacement for the hours indicated in the wage replacement category above.  On January 27, 1999, she was earning $10.31 per hour and missed four hours of work making her entitlement to wages $41.24.  On April 23, 1999, she was earning $11.01 per hour and missed two hours making her entitlement to wages $22.02.  On February 25, 2000, she was earning $11.63 per hour and missed six hours making her entitlement $69.78.  The total is $133.04.

Temporary partial disability requires a calculation.  The injury occurred on Monday, July 20, 1998.  The compensation week therefore runs from Monday thru Sunday.  The eleventh day after the injury was Friday, July 31, 1998, and payments therefore became due on Fridays for all weekly benefits that accrued during the preceding compensation week [Sections 85.30 & 85.34(1)].  Temporary partial disability compensation is computed at two-thirds of the difference between $436.40 and the earnings for the compensation week.

The first period of temporary partial is from January 21, 2000, through February 20, 2000.  January 21 is midway through the employer’s pay period (Ex. III p. 101).  The employer’s pay period coincidentally is the same as the compensation week in this case which facilitates the computations.  Consequently, claimant was entitled to receive payment of a full week of compensation for the compensation week ending January 16, 2000.  The days of January 17 thru 23 are part of a compensation week where the benefit is computed as temporary partial.  The gross earnings were $46.12.  The temporary partial benefit for the first week is $260.20 ($436.40 - 46.12 = $390.28 x .6667 = $260.20).  The second week’s earnings were $184.48 (Exhibit III, page 102) resulting in a temporary partial benefit of $167.96 ($436.40 – 184.48 x .6667 = $167.96).  The third week’s gross earnings were $239.60 (Ex. III, p. 103) resulting in a temporary partial benefit of $131.21.  The fourth week’s earnings were $359.40 resulting in a temporary partial benefit of $51.34.  The earnings during the fifth week ending February 20, 2000, were $419.30 which results in a temporary partial benefit of $11.40.

The second period of temporary partial is from July 10 thru 31, 2000.  Claimant’s gross earnings during the first two weeks of the period are more than $436.40 so a temporary partial benefit is not due.  The third week, beginning July 24, 2000, had earnings of $275.04 resulting in a temporary partial benefit of $107.58.  A pay record for the week that included July 31, 2000, is not in evidence.  The total of all temporary partial is $729.69.

Section 85.27 medical expenses and mileage.

With liability for the Clay Shoveler’s condition being established, defendants correctly concede liability for all the claimed medical expenses except those associated with unauthorized care by Dr. Anderson.  Dr. Anderson’s care was unauthorized and is not shown to have been beneficial.  He too provided care under an incorrect diagnosis.  Surgery to remove the bone chip was the care that proved to be effective.  The claimed medical expenses and mileage set forth in the itemized list attached to the hearing report, except those associated with unauthorized care by Dr. Anderson, are awarded to claimant and the itemized list attached to the hearing report is incorporated herein as if fully set forth by this reference.

Section 85.39 IME Expenses

Claimant resides at Fertile, Iowa and the examination was conducted in Des Moines, Iowa.  The travel distance is 274 miles as claimed in the attachment to the hearing report.  Fertile is approximately 15 miles north of Clear Lake, Iowa and the expected travel time to Des Moines is two and one-half hours each way.  I find that there was no reasonable need to stay overnight in Des Moines.  The meal claim is appropriate, however.  Mileage of $79.46 and meals of $15.36 are awarded for a total of $94.82.

Interest penalty

As indicated by the court, there is no penalty on unpaid interest, only on unpaid weekly compensation.  Failure to pay interest, however, can increase the amount of unpaid weekly compensation and the duration of the period of delay.  Determining the correct rate of compensation was fairly debatable as evidenced by the fact that all three decisions by the agency, the arbitration, appeal and remand, give a different result.  It was not reasonable, however to have adjusted the claim to arrive at a rate of less than $218.18 as determined in the arbitration decision because there is no substantial evidence to support the proposition that 16 hours of work was a typical or customary work week.  The rate at which payments were paid varied.  Accordingly, all weekly payments that were actually paid were underpaid.

Weekly compensation benefits were also unreasonably delayed.  On October 14, 1998, $121.63 was paid for the dates of July 30 to August 3, 1998, at the weekly rate of $213.02.  On July 13, 1999, $1854.49 was paid for the dates of May 1 to July 17 at the rate of $261.65.  On July 30, 1999, $362.44 was paid for the dates of July 17 to 31 at the rate of $168.59.  On July 30 $98.43 more was paid for the same dates of July 17 to 31 at the rate of $181.22.  On August 4, 1999, $181.22 was paid for the week of July 31 to August 7, 1999.  Similar payments of $181.22 were paid on August 11 and 18.  On August 25, 1999, $24.72 was paid for the dates of July 31 to August 21 at the rate of $189.46 and $189.46 was paid for the week of August 21 to 28, 1999.  Similar payments of $189.46 were paid on September 3, 13, 20, 24, October 1 and 8.  On November 10 $950.94 was paid for the dates of October 9 to November 13 at the rate of 189.46.  On November 19, 1999, $189.46 was paid for the week of November 13 to 20, 1999.  Similar payments of $189.46 were paid on November 24, December 3, 10, 17, 23 and January 3, 2000.  On January 14, 2000, $378.92 was paid for the dates of January 1, 2000 to January 15, 2000.  On January 24, 2000, $108.18 was paid for the dates of January 15 to 19, 2000, at the rate of $189.46.  All the foregoing payments were characterized as temporary total and no interest was paid except for one payment of $3.64 on November 10, 1999.  Short term disability payments were paid at the rate of $210 per week gross commencing with April 1, 2000, and running through October 1, 2000.

The majority of payments paid were at the rate of $189.46 which underpaid the lowest reasonable rate of $218.18 by $28.72 per week.  More than 60 weeks of benefits were due.  Paying at the wrong rate alone would authorize a penalty of over $800.00.  Most weekly payments that were due were paid at some time in some amount; others were not paid at all.  Virtually all payments were unreasonable delayed as a result of paying only one and three-sevenths weeks of compensation for the period of July 27 thru August 9, 1998, a period of two weeks.  Several weeks were delayed further when there was a deviation from paying weekly as required by law and multiple weeks were paid at once as occurred with the payments of 11 weeks on July 13, 1999, 2 weeks on July 30, 1999, 5 weeks on November 10, 1999.  Those payments included 15 weeks of delayed benefits which alone warrant a penalty of over $2000.  If short term disability benefits are credited, many of those payments were delinquent as to both amount and timeliness and warrant further penalty.  Failure to pay interest increases the amount of the underpayment and the duration of the delay but the failure addresses the same payments as are otherwise addressed.  For example, the unreasonable failure to pay $5000 in benefits warrants one penalty of not more than $2500 regardless of how many reasons exist for imposing the penalty.  It could be reasonably urged that a penalty of 30 weeks is appropriate.  That would ignore, however, the fact that the general pattern of payments, with several exceptions, shows less than a complete departure from compliance with the laws that specify when payments are to be paid.  Sixty weeks at $218.18 has a compensable value of over $13,000.00.  If based on the correct rate of $276.74 the compensable value is over $16,000.00.  When considering all the delays and underpayments, a penalty of $4000 is appropriate.  This is virtually the same amount as 16 weeks at the rate of $248.05, the penalty originally awarded in the appeal decision.

It is therefore ordered that defendants pay:

All weekly compensation due in this case at the rate of two hundred seventy six and 74/100 dollars ($276.74).

Sixty-four (64) weeks of healing period compensation due and payable for the dates set forth above.

Temporary partial disability compensation in the total amount of seven hundred twenty-nine and 69/100 dollars ($729.69) payable for the dates set forth above.

Section 85.27(7) wages in the amount of one hundred thirty-three and 04/100 dollars ($133.04) payable on the dates of the regular pay periods for the dates when the absences from work occurred.

All weekly compensation that was not paid when due accrues interest at the rate of ten percent per annum from the date each payment came due until it is actually paid.  All payments are applied first to accrued interest in accordance with the United States rule.

Section 85.27 benefits consisting of all medical expenses and mileage that are itemized in the attachment to the hearing report except for those incurred with Dr. Anderson.

Section 85.39 benefits in the amount of ninety-four and 82/100 dollars ($94.82) plus the fee of nine hundred ($900) previously awarded.

Penalty benefits under section 86.13 in the amount of four thousand dollars ($4000) for all weekly compensation benefits that were unreasonably delayed or denied.

Any costs on remand are assessed against defendants.

Signed and filed this 25th day of October, 2003.

           ________________________







   MICHAEL G. TRIER
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