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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SHELIA DAUGHERTY,
  :



  :                          File No. 5007441


Claimant,
  :


  :                     A R B I T R A T I O N

vs.

  :



  :                           D E C I S I O N

SECOND INJURY FUND OF IOWA,
  :



  :


Defendant.
  :              Head Note Nos.:  1804; 3200

______________________________________________________________________

STATEMENT OF THE CASE

Shelia Daugherty, claimant, filed a petition seeking workers’ compensation benefits from the Second Injury Fund of Iowa.  The case was heard and fully submitted in Des Moines, Iowa, on August 31, 2005.  The evidence in the case consists of the testimony of claimant as well as claimant’s exhibits 1 through 10 and defendant exhibits A through G.

ISSUES

The issues involved in this case are whether claimant meets the requirements of being entitled to benefits from the Second Injury Fund of Iowa, specifically whether claimant’s injuries combine to create industrial disability and, if so, whether the industrial disability exceeds the credit to be given to the Second Injury Fund of Iowa.

It was stipulated claimant sustained an injury to her bilateral upper extremities on June 1, 2002 which arose out of and in the course of her employment with Suzette Homemade Candies.  It was also stipulated the injury did cause permanent disability and that, at the time of the injury, claimant’s gross weekly wages were $340.00, she was single and entitled to one exemption.  As a result, the correct weekly rate of compensation is $214.14.  The parties also stipulated prior to hearing claimant was paid 255 weeks of permanent partial disability benefits at the weekly rate of $214.14 and that the commencement date for the injury of June 1, 2002 was April 7, 2004.

FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witness and considered the evidence in the record, finds that:

Shelia Daugherty, claimant, was 58 years old at the time of the hearing and she is a high school graduate.  She began attending beauty school, however, she dropped out before completing that training.  Claimant has done telephone work in the past.

Claimant became employed with Suzette Homemade Candies and worked 21 years for that employer up to November of 2002.  She helped to manufacture and package candy and also was involved in retail sales to customers.

On May 28, 2000, claimant was seen at the emergency room of the Iowa Lutheran Hospital complaining of right knee pain that had been ongoing for several days, however, claimant could not recall any injury to the knee or blunt trauma to the knee.  An x-ray taken at that time was noted to look remarkably well with no evidence of any arthritis and good bone density.  (Exhibit 7, page 3)  Another x-ray was performed on May 30, 2000 which showed fluid or synovitis present within the suprapatellar bursa.  (Ex. 7, p. 5)

It was claimant’s testimony that her knee continued to worsen, however she did not pursue any additional treatment or a workers’ compensation claim because of it due to the increasing problems with her upper extremities.

Claimant was referred to Jeffrey Rodgers, M.D., on June 21, 2002, complaining of bilateral hand swelling, pain and numbness.  Claimant informed Dr. Rodgers that packaging candy had become difficult and that she had to stop because of hand parethesias.  (Ex. 1, p. 1)  Dr. Rodgers ordered EMG studies of claimant’s upper extremities and it was determined that claimant had severe left worse than right carpal tunnel syndrome.  Dr. Rodgers recommended surgery.  (Ex. 1, p. 3)

Dr. Rodgers, on June 23, 2002, performed a limited left open carpal tunnel release.  On September 4, 2002, claimant was seen for a flare-up of her symptoms in her left upper extremity, which Dr. Rodgers indicated was most likely from nerve recovery considering the severe involvement that was shown in the EMG studies pre‑operatively.  (Ex. 1, p. 7)  Dr. Rodgers, on October 17, 2002, performed a right limited open carpal tunnel release.  

Claimant was released by Dr. Rodgers to attempt to return to work in November of 2002, however, claimant was able to work for only a few hours on that occasion because of her hands beginning to hurt.  Claimant, as a result, determined she could no longer do the work she had been doing for Suzette Homemade Candies.  

Dr. Rodgers, on November 25, 2002, saw claimant in follow-up noting she was tearful and sad due to her inability to return to work at the pace she would have liked.  Dr. Rodgers indicated claimant was having a significantly slow recovery secondary to the severity of her carpal tunnel syndrome and also clinical depression.  (Ex. 1, pp. 8 and 9)  On December 12, 2002, Dr. Rodgers indicated that claimant’s underlying depression was complicating her recovery from surgery.  (Ex. 1, p. 10)

Claimant was referred for psychiatric treatment by Michael Taylor, M.D.  Dr. Taylor, after examining claimant, offered the diagnosis that claimant had major depressive disorder (MDD) causally related to the pain and physical limitations claimant was experiencing in her hands and upper extremities.  As a result, Dr. Taylor indicated claimant was not psychiatrically able to work under those conditions.  He also stated that her MDD could be successfully treated so that there would be no permanent psychiatric functional limitations.  (Ex. 8, p. 2)

Claimant then came under the care of C. Scott Jennisch, M.D.  Dr. Jennisch also indicated that he did not believe claimant’s depression episode was a permanent psychiatric problem although claimant would benefit from psychiatric care and services.  (Ex. 9, p. 1)  Dr. Jennisch, on May 28, 2004, stated that he had last seen claimant on December 5, 2003 and determined that claimant’s MDD symptoms were mild.  He also noted that claimant had chosen to discontinue the medication she had been placed on, however, she was continuing on-going therapy.  He indicated that, at her last session of therapy on February 19, 2004, claimant reported her symptoms were well controlled and that her symptoms were markedly improved.  (Ex. 9, p. 4)

Claimant testified that although she was sent for treatment for depression she did not think she was depressed although she was upset over not being able to work.  At the time of the hearing, claimant indicated that she has learned to accept her situation and to move on.  

Claimant applied for social security disability benefits and being approved for those benefits on September 26, 2003.  Claimant testified that the physician who examined her for those benefits did not examine her knee and she also acknowledged that her right knee was not a basis for her application for disability benefits.

Dr. Rodgers, on June 13, 2003, opined claimant to have a five percent upper extremity permanent functional impairment bilaterally pursuant to the AMA Guides.  (Ex. 1, p. 13)  

Claimant underwent a functional capacity evaluation (FCE) on June 27, 2003 which the evaluator determined that claimant passed only 24 of 36 validity criteria during the evaluation which suggested poor effort and borderline invalid FCE results.  The evaluator did note that claimant exhibited minimal symptom and/or disability exaggeration behavior.  (Ex. 2, p. 1)  The FCE results indicated that claimant was able to work at the sedentary to light physical demand level eight hours a day.  (Ex. 2, p. 1)  Dr. Rodgers reviewed the FCE and although he noted that, the testing suggested poor effort on claimant’s part and that the FCE results were borderline invalid, the testing did support a permanent restriction of claimant lifting no more than five pounds constantly with either hand.  (Ex. 1, p. 13)  

Claimant was seen by Jacqueline Stokken, D.O., on December 1, 2004 for an independent medical evaluation (IME).  Dr. Stokken examined claimant’s right knee and referenced the x-rays that had been taken in 2000.  She also indicated an x-ray was performed of claimant’s right knee on March 31, 2004 which showed mild asteoarthritis in the medial compartment with varus deformity of one degree.  (Ex. 4, p. 2)  Dr. Stokken set forth that claimant complained of intermittent sharp knee pain with bending movement and that the pain was made worse going up and down stairs.  Dr. Stokken also indicated claimant stated that the pain interfered with her mood, work routine, relationships, sleep, and enjoyment of life.  (Ex. 4, p. 2)  Dr. Stokken’s physical examination of claimant’s right knee found extension to 0 degrees and flexion to 100 degrees.  She also noted no swelling, warmth or effusion.  She did note claimant’s right knee was tender along the medial and lateral joint lines and that claimant had a mild antalgic gait due to her right knee pain.  Dr. Stokken opined claimant had a repetitive stress injury to the right knee with degenerative joint disease.  (Ex. 4, pp. 2 and 3)

Dr. Stokken opined claimant had a four percent whole person impairment due to claimant having decreased knee flexion and mild varus deformity pursuant to table 17‑10, p. 537 of the Fifth Edition of the AMA Guides.  It is found that the four percent whole person impairment will convert to a 9 percent  lower extremity impairment pursuant to table 17-3, page 527 of the AMA Guides.

Dr. Stokken determined that as it related to claimant’s hands, claimant should avoid repetitive pinching, grasping or twisting of the hands and limit her lifting to five pounds.  As it related to claimant’s right knee, Dr. Stokken indicated claimant should do no repetitive bending, twisting, kneeling, or crawling.  (Ex. 4, p. 3)

Claimant underwent a vocational evaluation with a report being issued on November 12, 2003.  It was determined claimant lacked competitive clerical and computer knowledge skills and claimant was unemployable due to her subjective complaints of hand and arm pain as well as diminished strength, pinch and grip.  The evaluator indicated that potential employment for claimant involved being a greeter, hostess, parking lot attendant, receptionist, ticket taker, school aide, school bus monitor, security guard, crossing guard, telemarketer, and cashier.  (Ex. 3, p. 5)  However, the evaluator indicated that he did not believe claimant could do work as a cashier, security guard, store clerk, or telemarketer due to the jobs requiring repetitive use of claimant’s upper extremities and lifting over five pounds.  (Ex. 3, p. 6)

Claimant testified that her hands are better today, however, she still has a constant ache and throbbing in her hands as well as at times shooting pains into her arms.  She still has problems using her hands and also problems with finger dexterity in that she has difficulty separating paper money.  She finds rubbing her hands on a constant basis as well as placing her hands in warm water helps her symptoms.  As it relates to her right knee, claimant still has pain in her knee which at times is sharp.  She still has pain going up and down stairs and finds it hard to bend down.  Claimant finds it difficult to walk around the block and standing for long periods of time also bothers her knee.  She has also had occasions where her knee has buckled on her going down stairs.

Claimant testified that she could not go back to work at Suzette Homemade Candies because of her constant hand pain which also would result in her having difficulty dealing with customers.  She also does not believe she could do the extensive standing that she used to do in this job.  Claimant indicated that she would have difficulty being a greeter due to being on her feet for extended periods of time and that she could not be a parking lot attendant because she cannot separate money.  She is uncertain that she would be able to do either work as a receptionist or ticket taker nor that she could be a school bus monitor as she is not mobile enough to do those types of jobs due to her knee.  Claimant did acknowledge that she has not contacted vocational rehabilitation nor has she looked for work.

Claimant and Suzette Homemade Candies entered into a full commutation of benefits as it relates to claimant’s upper extremity injury which resulted in claimant being awarded 255 weeks of permanent partial disability benefits.  Claimant was actually paid $50,000.00 as a result of that commutation.

REASONING AND CONCLUSIONS OF LAW

The issues to be resolved are whether claimant is entitled to Second Injury Fund of Iowa benefits and, if so, the amount of those benefits.

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, section 17-1.

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Second Injury Fund liability is not precluded where the first member is again affected so long as the second injury also affects in loss to another member.  Putzier v. Wilson Foods Corporation, File No. 804582 (App. May 24, 1991).  In Putzier claimant’s first loss was to the right hand and claimant later had bilateral carpal tunnel syndrome resulting in a loss to both the right and left hand.  Gillespie v. Second Injury Fund of Iowa, File No. 5003384 (App. February 4, 2004) held:  “ Even if the rheumatoid arthritis were considered to be a qualifying first injury or disability, the second injury must be to a member that is not part of the first.”  Section 85.64 requires “the loss of another such member. . . “  Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978).  This case 

is comparable to a case where both injuries are a bilateral injury to both hands.  The second injury must include a member that does not form the basis for the first injury in order to trigger second injury fund liability.

In Gillespie, the claimant’s alleged first loss was rheumatoid arthritis.  Also, Gillespie did not discuss or appear to overturn the holding in Putzier.  The holding in Gillespie is held to be that a single bilateral injury to both hands does not trigger potential Second Injury Fund liability because a single bilateral injury cannot be both a prior loss and a compensable loss.

In this case, claimant’s prior loss is to her right lower extremity.  Claimant’s second compensable loss is to her bilateral upper extremities.  Claimant has established, through her own testimony and the opinion of Dr. Stokken, that she does have a loss as a result of the injury to her right lower extremity.  It is concluded that claimant does have both a prior loss and a subsequent compensable loss and that Iowa Code section 85.64 applies.

The next issue to be determined is the extent of claimant’s industrial disability from the cumulative effects of these two losses.

Claimant is 58 years old at the time of the hearing.  She is a high school graduate.  Claimant’s primary employment has involved her working for Suzette Homemade Candies, which claimant cannot physically perform as a result of the injuries to her upper extremities as well as the continuing problem with her right knee.  Claimant has also established that other positions she could perform would also be impacted by her continued symptoms and problems relating to her upper extremities and her right knee.  Claimant has been granted Social Security Disability benefits primarily as the result of her upper extremities.  Although a vocational evaluation was done of claimant’s abilities, that evaluator indicated that several of the jobs that were mentioned that claimant could possible perform were jobs that would require repetitive use of her upper extremities and lifting over five pounds.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 29, 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. 1982).

It is concluded that although there may be some work that claimant could physically perform within her educational limitations, it is also concluded that the claimant’s combined injuries have disabled her from performing work within her experience, training, education, intelligence, and physical capabilities.  As a result, it is concluded that claimant has established that she is permanently and totally disabled as a result of the combination of these injuries.  

The Second Injury Fund of Iowa is entitled to a credit as provided by Iowa Code section 85.64.  Dr. Stokken has opined claimant to have a nine percent impairment of her right lower extremity.  Pursuant to Iowa Code section 85.34(2)(o), a leg is compensated up to 220 weeks and when multiplied by nine percent equals 19.8 weeks.  Claimant previously received permanent partial disability benefits of 255 weeks as it relates to her upper extremities.  As a result, the total credit to be given to the Second Injury Fund of Iowa is 274.8 weeks.  Therefore, it is concluded that claimant’s permanent total disability benefits to be assessed to the Second Injury Fund of Iowa will commence 274.8 weeks after the agreed upon commencement date of April 7, 2004.

ORDER

THEREFORE, IT IS ORDERED:

That the Second Injury Fund of Iowa shall pay claimant weekly compensation of permanent total disability benefits at the weekly rate of $340.00 per week payable and commencing 274.8 weeks after April 7, 2004 and continuing each week thereafter for so long as claimant remains totally disabled.

That interest shall accrue based on Second Injury Fund of Iowa benefits from the date of this decision.

That the Second Injury Fund of Iowa shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this ____26th____ day of September, 2005.

   __________________________


STEVEN C. BEASLEY


            DEPUTY WORKERS’ 
           COMPENSATION COMMISSIONER

Copies to:

Richard Schmidt

Attorney at Law

2423 Ingersoll Ave.

Des Moines, IA  50312-5214

Charles S. Lavorato

Asst. Attorney General

Second Injury Fund of Iowa

Hoover Bldg.

Des Moines, IA  50319

SCB/tjc

