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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________
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______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Tony Brierly, filed petitions in arbitration seeking workers’ compensation benefits from defendant, Regional Elite Airline Services, LLC., (Elite) employer and Chubb Indemnity Insurance Co., insurer, both as defendants.  This case was heard in Des Moines, Iowa, on June 6, 2012.
The record in this case consists of claimant’s exhibits 1 through 10, joint exhibits A through O, defendants’ exhibits AA through EE, and the testimony of claimant and Jason Montoya.  

ISSUES
For File No. 5036431 (date of injury August 25, 2010):
1. Whether claimant sustained an injury that arose out of or in the course of employment.

2. Whether the injury is the cause of temporary disability.

3. Whether the injury is a cause of permanent disability; and if so, 

4. The claimant’s entitlement to permanent partial disability benefits.

5. Whether there is a causal connection between the injury and the claimed medical expenses.

6. Whether claimant is entitled to reimbursement for an independent  medical evaluation (IME) under Iowa Code section 85.39.
7. Whether defendants are liable for penalty under Iowa Code section 86.13.

For File No. 5036610 (injury April 18, 2011):

1. The extent of claimant’s entitlement to permanent partial disability benefits.

The defendants did stipulate, in File No. 5036431 (date of injury August 25, 2010), that the claimant had an injury that arose out of or in the course of employment.  However, defendants argue in their post-hearing brief that claimant does not have a compensable right knee injury.  To ensure that all issues are determined in this case, this decision will briefly discuss if claimant’s injury to his right knee arose out of or in the course of employment, even though defendants did stipulate to that issue in the hearing report.
FINDINGS OF FACT

Claimant was 42 years old at the time of hearing.  Claimant graduated from high school.  He has a two-year degree in criminal justice.  He also attended the Iowa Law Enforcement Academy.  
Claimant previously worked in law enforcement.  He also worked in construction jobs, managed a lumber yard, and worked in a hog confinement operation.  (Exhibit 6)

Claimant’s medical history is relevant.  Claimant had right knee problems beginning in 1989.  In 1990, claimant had arthroscopic surgery on the right knee consisting of a meniscus repair.  (Ex. A, pp. 1-2; Ex. B, p. 6)  Claimant had no permanent restrictions or permanent impairment from the surgery.  Claimant said he had good results from the surgery.
In 2009, claimant was assessed as having fibromyalgia.  (Ex. E, p. 28; Ex. H,     p. 73)  Claimant testified he treated for fibromyalgia with Mary Radia, D.O.  Claimant testified Dr. Radia told him he would always have fibromyalgia and that he could expect to go through periods where his symptoms would wax and wane.  Claimant testified he found his symptoms did wax and wane.  (Ex. EE, p. 47)
Claimant began with Elite in 2003.  In 2010, claimant was working as a ticket agent.  Claimant said his job duties as a ticket agent included, but were not limited to, handling luggage, loading and unloading luggage, assisting customers with tickets, and helping disabled passengers with seating.  A more detailed description of claimant’s job is found in Exhibit 4, page 1.
Claimant said he routinely loaded and unloaded luggage weighing between 20 to 100 pounds.  He said he frequently had to get in the plane cargo bins to unload baggage on his knees.  He had said that he had no problems doing his job before August 2010.  

On August 25, 2010, claimant and a co-worker were moving a heavy passenger from a wheelchair.  Claimant indicated he felt a sharp pain in his right knee.

On August 26, 2010, claimant was evaluated at Mercy South for right knee pain.  He was restricted to light duty.  (Ex. K, pp. 123-125)

An MRI of the right knee showed degenerative tearing and fraying of the medial meniscus.  (Ex. F, pp. 32-33)

On September 16, 2010, claimant was evaluated by Brian Crites, M.D.  Claimant was assessed as having osteoarthritis of the right knee with a degenerative medial meniscus tear.  Dr. Crites opined the claimant’s injury of August 25, 2010, acutely exacerbated claimant’s pre-existing underlying condition in his right knee.  Claimant was given a cortisone shot and told to keep off his knee at work.  (Ex. J, pp. 118-120)
On September 27, 2010, claimant was evaluated by Scott Meyer, M.D.  Claimant was assessed as having a right knee medial compartment degenerative joint disease.  Arthroscopic surgery was discussed.  Dr. Meyer opined that arthroscopic debridement would only result in a short-term benefit for claimant’s knee.  (Ex. G, pp. 36-37)
In a December 2010 report, Scott Neff, D.O., gave his opinions of claimant’s condition, following an independent medical evaluation (IME).  He opined claimant’s pre-existing arthritic condition was not aggravated or substantially advanced by claimant’s August 2010 injury.  He indicated a partial knee replacement might benefit claimant.  He opined the claimant’s need for a partial or total knee replacement was not the result of his August 2010 injury.  He found that claimant had no permanent impairment or permanent restrictions regarding the August 2010 injury.  (Ex. L, pp. 129-133)
Claimant returned to Dr. Meyer on February 7, 2011.  Dr. Meyer opined arthroscopic debridement might result in short-term relief with function.  Surgery was discussed and chosen as a treatment option.  Notes indicated workers’ compensation insurance denied coverage of any of the right knee surgery.  (Ex. G, p. 41)

On August 8, 2011, claimant was evaluated by Dr. Radia.  Claimant had stable fibromyalgia and sleep apnea.  (Ex. H, p. 83)

On February 22, 2011, claimant underwent a right knee arthroscopic partial medial meniscectomy performed by Dr. Meyer.  (Ex. G, pp. 42-43)  Claimant said the surgery helped his right knee.
In an April 2011 letter, written by claimant’s counsel, Dr. Radia opined that claimant’s injury caused a flare-up or aggravation of his fibromyalgia that resulted in an increase in the need for his medication related to his fibromyalgia.  (Ex. H, pp. 85-86)

Claimant testified that on April 18, 2011, he was lifting a customer’s suitcase when he felt a pain in the left knee.  Claimant said his left knee became swollen.  On May 4, 2011, claimant was evaluated by Dr. Meyer for left knee pain from lifting a suitcase at work.  Claimant was assessed as having a possible medial meniscus tear.  Arthroscopic surgery was recommended as a treatment option.  (Ex. G, pp. 50-51)
On May 9, 2011, claimant was evaluated by Dr. Radia.  Claimant was assessed as having a flare-up of fibromyalgia due to increased knee pain.  (Ex. H, pp. 87-88)
On May 12, 2011, claimant underwent a left knee arthroscopy and a partial medial meniscectomy, performed by Dr. Meyer.  Claimant testified that the reports indicated surgery was performed on the right, but the surgery was actually for a left knee.  This testimony is corroborated by follow-up visits with Dr. Meyer.  (Ex. G, pp.53-57)  On June 6, 2011, claimant was returned to work, and restricted to sitting 50 percent of the time.  (Ex. G, p. 57)
In a July 5, 2011, letter, written by claimant’s counsel, Dr. Meyer opined that claimant’s work injury of August 25, 2010, was a significant and material event that aggravated claimant’s pre-existing knee problem resulting in the need for a right knee surgery.  He found claimant was at MMI for the right knee on July 5, 2011. Claimant had a two percent impairment to the right lower extremity and no permanent restrictions.  All treatment for the right knee was reasonable and necessary to treat the August 2010 injury.  (Ex. G, pp. 66-67)
Dr. Meyer also opined that claimant’s April 2011 incident at work was a significant and material factor in causing a meniscal tear and subsequent need for surgery on the left knee.  He opined that all treatment given for the left was reasonable and necessary to treat the April 18, 2011, injury.  (Ex. G, p. 67).
In August of 2011, had Synvisc injections to the right knee performed by Dr. Meyer.  (Ex. G, p. 60)  
On August 26, 2011, claimant was returned to work for the left knee with no restrictions.  (Ex. G, p. 63)  On September 21, 2011, claimant returned to follow-up with Dr. Meyer.  Claimant indicated he was afraid he would lose his job if he had restrictions regarding his right knee.  Claimant was returned to work on September 21, 2011, with no restrictions to the right knee.  (Ex. G, pp. 64-65)  Claimant testified Dr. Meyer wanted to give him restrictions for his right knee, but he asked Dr. Meyer to return him to work without restrictions.  
In a July 16, 2011 letter, Dr. Meyer indicated that a high tibial osteotomy, recommended to claimant for his right knee, was not related to the August 2010 injury.  He found claimant at MMI for the left knee on August 15, 2011.  Dr. Meyer found that claimant had a two percent permanent impairment to the left lower extremity for the left knee injury.  (Ex. G, pp. 72-73)

In a February 22, 2012 report, Jacqueline Stoken, D.O., gave her opinion of claimant’s condition following an IME.  Claimant complained of continuous left and right knee pain ranging from between six to a nine where ten is excruciating pain.  (Ex. N)
Dr. Stoken agreed with Dr. Crites and Dr. Meyer that claimant’s at work injury of August 25, 2010, accelerated claimant’s underlying knee condition and caused his need for right knee surgery.  She opined claimant’s April 2011 injury was a direct cause of his left knee problems.  She opined the injuries aggravated claimant’s fibromyalgia, and that the fibromyalgia was a permanent condition caused by the knee pain.  (Ex. N)
Dr. Stoken found claimant had two percent permanent impairment to the right knee and a two percent permanent impairment to the left knee using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  She also found that claimant had a three percent permanent impairment related to the aggravation of fibromyalgia.  She opined that claimant should avoid repetitive kneeling, stooping, and bending.  She also opined that claimant’s injury of August 2010 was a material factor in the potential need for claimant to have a total knee replacement on the right.  (Ex. N)

In a March 2011 letter, Dr. Radia opined that claimant had a permanent worsening of his fibromyalgia.  (Ex. H, p. 102)
In a letter written by defendants’ counsel, Dr. Radia opined she was unable to state that claimant’s reported increase in symptoms for fibromyalgia was caused by his pre-existing knee condition or due to the torn meniscus.  She indicated claimant’s fibromyalgia condition was multi-factored.  She indicated she was unable to state if claimant’s fibromyalgia was permanently aggravated due to the meniscus tear or degenerative knee arthritis.  (Ex. H, pp. 103-104)

In an April 13, 2012 report, Todd Troll, M.D., gave his opinions of claimant’s condition following an IME.  Claimant complained of knee pain.  He worked full-duty without restrictions, but he indicated he was helped with tasks at work.  Dr. Troll found the impairments given for each knee by Dr. Meyer were appropriate.  He noted  the table in the Guides, used by Dr. Stoken to provide a permanent impairment for claimant’s fibromyalgia, specifically excluded fibromyalgia as a condition that should be rated.  Dr. Troll noted that fibromyalgia is known as having fluctuating symptoms and as such can be caused by weather, sleep patterns, or other factors.  Given this, he opined that it was inappropriate to assign a permanent impairment to claimant’s fibromyalgia based upon his knee condition.  (Exhibit O, pp. 93-197)

In an April 25, 2012 letter, written by claimant’s counsel, Dr. Radia indicated that she agreed with Dr. Stoken that as long as claimant had an ongoing knee pain, he would experience aggravation of his fibromyalgia that was permanent.  Dr. Radia also noted that it was more probable than not that claimant’s right knee injuries were the cause of claimant’s fibromyalgia being permanently aggravated.  (Ex. H, pp. 109-110)
Claimant testified his right knee is worse than his left.  He said that pain in his right knee is aggravated from walking.  He said that his knee pain makes the job at Elite difficult.
Claimant testified because of his right knee, he does not believe he could return to work as a police officer.  He testified that Exhibits 1 through 3 were medical bills that were all related to treatment for his right knee.  

Claimant testified he performed the essential functions of his job at Elite, but  self-limited his work activities.  He said he sought the help of co-workers when he could.
Claimant testified that at the time of injury he earned $13.07 per hour.  At the time of hearing claimant was earning $13.34 per hour.

Jason Montoya testified that he is a manager with Elite.  In that capacity, he is familiar with claimant and claimant’s job at Elite.  He testified that claimant still performs all the essential functions of his job as an agent.  He says that claimant still has to aid passengers on and off planes, and still has to load and unload luggage.  

CONCLUSIONS OF LAW
The first issue to be determined is the claimant’s August 25, 2010, injury to his right knee arose out of the course of employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.
Claimant had a right knee surgery in 1990.  The record indicates claimant had no permanent impairment and permanent restrictions following that surgery.  Claimant had a traumatic injury to the right knee on August 25, 2010.  Dr. Crites related claimant’s torn meniscus to the work injury of August 25, 2010.  (Ex. J, pp. 118-120)  Dr. Meyer, the treating physician who performed surgery on claimant, opined claimant’s injury of August 25, 2010, materially aggravated his pre-existing condition.  (Ex. G, pp. 66-67)  Dr. Stoken, claimant’s IME physician, opined that claimant’s pre-existing right knee condition was materially aggravated by the August 25, 2010, injury.  (Ex. N)  Even Dr. Troll, an IME physician chosen by the employer, appears to opine that claimant’s condition was materially aggravated by the August 2010 incident.  (Ex. O, pp. 193-197)  Only Dr. Neff, who evaluated claimant on one occasion, opined claimant’s pre-existing condition was not aggravated by his August 2010 injury.  (Exhibit L, pages 129-133)  Given this record, claimant has carried his burden of proof that he sustained an injury to his right knee that arose out of or in the course of employment.
The next issue to be determined is if claimant’s August 25, 2010, injury is a cause of temporary disability.  

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Defendants have stipulated in the hearing report that if they are liable for the August 25, 2010, work injury, that claimant is entitled to temporary benefits from September 7, 2010, through September 27, 2010; and from February 22, 2011, through March 9, 2011.  Because it is expressly found claimant’s injury to his right knee arose out of or in the course of employment, defendants are liable for healing period benefits for this period of time for the right knee.

The next issue to be determined is if claimant’s right knee injury resulted in a permanent disability.  
Nearly two years after his injury to his right knee, claimant still has symptoms to his right knee.  Dr. Meyer, Dr. Stoken, and Dr. Troll have all indicated claimant has a permanent impairment to his right knee as a result of the August 2010 injury.  Given this record, claimant has carried his burden of proof that his August 2010 injury resulted in a permanent disability to his right knee.
The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.  
Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).  
If claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."  
This agency has found that a claimant can sustain industrial disability based on fibromyalgia.  Humphrey v. UTA, File No. 996416 (App. May 22, 1966).  A pre-existing fibromyalgia that is materially aggravated by an injury is also compensable.  Fox v. DeLaRue Cash Systems, 1252752 (App. May 1, 2001).
Dr. Meyer, the treating physician who performed both knee surgeries, opined the claimant has a two percent permanent impairment to both lower extremities.  This opinion was reiterated by both Dr. Stoken and Dr. Troll.  Given this record, it is found that claimant has proven he has a two percent permanent impairment to both knee injuries.  Clamant is due 4.4 weeks for both his right and left knee injuries (220 weeks x 2 percent).  
Claimant also contends that his pre-existing fibromyalgia was permanently aggravated by his knee injuries.
Dr. Radia has treated claimant for fibromyalgia since 2009.  She initially opined that claimant’s knee injuries caused a permanent aggravation of his fibromyalgia.  (Ex. H, pp. 85-88)  In subsequent opinions, Dr. Radia opined that claimant’s fibromyalgia was multi-factored, and that she was unable to say if claimant’s fibromyalgia permanently was aggravated by the meniscus tear or by claimant’s degenerative arthritis.  (Ex. H, pp. 103-104)  She later indicated that claimant’s fibromyalgia was permanently aggravated based upon an increase in claimant’s left and right knee conditions.  (Ex. H, pp. 108-110)
According to information from John Hopkins Hospital, flare-ups in fibromyalgia may be caused by various environmental, physical, or mental factors including, but not limited to, exposure to cold or dampness, exposure to weather changes, an overly acidic pH in the blood caused by diet, traumatic injury, physical stress, insufficient sleep, sleep disorders, and psychological stress.  Fibromyalgia is defined as a multi-faceted disorder http://www.johnhopkinshealthalerts.com/symptoms.remedies/fibromyalgia (searched August 25, 2012).  See also articles on the cause of flare-ups of fibromyalgia at Web MD at http://www.webmd.com/fibromyalgia/ss/slideshow (searched August 25, 2012); American Fibromyalgia Syndrome Association at http://www.afsafund.org/ fibromyalgia (searched August 25, 2012) and Health Searches at http://www. healthsearches.org/Categories of Q&A/Health for Women/1374.php (searched     August 25, 2012) 

The record indicates Dr. Radia equivocates regarding if claimant’s pre-existing fibromyalgia was permanently aggravated due to his knee injuries of August 25, 2010, and April 18, 2011.  Given the medical information regarding the causes of fibromyalgia, I appreciate Dr. Radia’s variance of opinion regarding causation.  Given this record, I find the opinions of Dr. Radia regarding causation of claimant’s fibromyalgia not convincing.
Dr. Stoken opined, that based upon the AMA Guides, claimant had a three percent permanent impairment due to the permanent aggravation of the fibromyalgia condition.  However, as noted by Dr. Troll, fibromyalgia is specifically excluded as a disease that can be rated by the Guides.  For this reason, the opinions of Dr. Stoken regarding the degree of claimant’s impairment from his fibromyalgia are not convincing.
Dr. Troll opines it is difficult say within a degree of reasonable medical certainty, that claimant’s increased symptoms of fibromyalgia are caused by his injuries of August 2010 and April 2011.  This is because fibromyalgia is a disease that is multi-factoral.  Increased symptoms can be due to many factors.  Medical literature indicates fibromyalgia may increase due to sleep apnea and stress.  Claimant has both of these conditions.  Claimant testified in deposition that he was told, and that he has found, that his fibromyalgia symptoms wax and wane.  Given this record, it is found that Dr. Troll’s opinion regarding the lack of causation for claimant’s fibromyalgia condition is found to be more convincing.

Dr. Radia equivocates regarding the cause in the increase of claimant’s fibromyalgia symptoms.  Dr. Stoken’s opinion regarding impairment and fibromyalgia are found not convincing.  Dr. Troll’s opinions regarding lack of causation are found to be more convincing.  Medical literature indicates that an increase in fibromyalgia symptoms can to due to a great number of factors.  Claimant has some of those factors, independent of his knee condition.  Claimant testified he has found that his fibromyalgia symptoms will wax and wane independent of his knee injuries.  Based upon this record, it is found claimant has failed to carry his burden of proof his fibromyalgia was permanently aggravated by the August 2010 or the April 2011 injuries.
The next issue to be determined is that there is a causal connection between claimant’s injury and the claimed medical expenses.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).

As detailed above, it is found that claimant’s August 2010 and April 2011 injuries arose out of or in the course of employment.  There is no evidence that the medical bills associated with claimant’s treatment are not fair and reasonable.  Based upon this, defendants are liable for the claimed medical expenses, except as they relate to claimant’s fibromyalgia.
The next issue to be determined is if claimant is entitled to reimbursement for Dr. Stoken’s IME. 

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

Dr. Neff, the employer-retained physician, gave his opinions of claimant’s condition in a February 2010 report.  Dr. Stoken, the employee-retained physician, gave her opinions of claimant’s condition in a February 2012 report.  Claimant has proven entitlement to reimbursement for Dr. Stoken’s IME.  The defendants shall pay all the costs associated with Dr. Stoken’s IME under Iowa Code section 85.39 and Rule 876 IAC 4.33.

The final issue to be determined is if defendants are liable for penalty.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

Dr. Neff opined that claimant’s August 2010 injury to the right knee was not caused by work.  It is reasonable for defendants to rely on Dr. Neff’s report, given the facts of this case.  Given this record, the defendants are not liable for penalty in this case under Iowa Code section 86.13
ORDER


THEREFORE IT IS ORDERED:


Regarding File No. 5036431 (date of injury August 25, 2010):

The defendants shall pay claimant healing period benefits from September 7, 2010, through September 27, 2010; and from February 22, 2011, through March 19, 2011, at the rate of three hundred forty-six and 64/100 dollars ($346.64) per week.


That the defendants shall pay claimant four point four (4.4) weeks of permanent partial disability benefits at the rate of three hundred forty-six and 64/100 dollars ($346.64) per week commencing on March 9, 2011.


That defendants shall pay medical expenses as detailed above.

That defendants shall pay the costs associated with Dr. Stoken’s IME.
Regarding File No. 5036610 (date of injury April 18, 2011):
That defendants shall pay claimant four point four (4.4) weeks of permanent partial disability benefits at the rate of three hundred thirty-four and 27/100 dollars ($334.27) per week commencing on May 23, 2011.

Regarding both File Nos. 5036431 and 5036610:
That defendants shall pay accrued weekly benefits in a lump sum.
That defendants shall pay interest on unpaid weekly benefits awarded above as set forth in Iowa Code section 85.30.
That defendants shall file subsequent reports of injury as required by this agency under rule 876 IAC 3.1(2).
That dependents shall pay the costs of this matter as required under rule 876 IAC 4.33.

That the defendants shall receive a credit for benefits previously paid.

Signed and filed this _____30th_____ day of August 2012.
   ________________________






     JAMES F. CHRISTENSON
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