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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROBERT A. SELLS, JR.,
  :                         File No. 5008185



  :


Claimant,
  :


  :                              A P P E A L
vs.

  :



  :                           D E C I S I O N

SECOND INJURY FUND OF IOWA,
  :



  :                Head Note Nos.:  3202, 1803


Defendant.
  :

______________________________________________________________________

This is an appeal by, Robert Sells, Jr., from an arbitration decision filed February 28, 2007.  In this decision, the hearing deputy found that claimant qualified for Iowa Second Injury Fund benefits, but awarded no benefits because of his loss of earning capacity from the two injuries could not be determined due to a history of alcohol abuse, and his current imprisonment for a second offense OWI conviction.

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

Those portions of the proposed agency decision pertaining to issues not raised on appeal are adopted as a part of this appeal decision.  

ISSUES ON APPEAL

The only issue on appeal is the extent of claimant’s industrial disability from the combined effect of the first and second injuries.

The Second Injury Fund did not cross-appeal the determination that claimant was eligible for Fund benefits and an apparent overruling of the assertion in the hearing report that claimant was in default.

STIPULATIONS AT HEARING

In the hearing report submitted at hearing, the parties agreed as follows:

1. On June 28, 2001 claimant received an injury arising out of and in the course 
 
    of employment with his employer at the time, Bauer Built, Inc.

2. The injury was a cause of permanent functional impairment.

3. At the time of the work injury, claimant's gross rate of weekly compensation 
 
    was $345.00.  Also, at that time, he was married and entitled to three 
  
 
    exemptions for income tax purposes.  Therefore, claimant’s weekly rate of 
 
    compensation is $240.40 according to the workers’ compensation 
 
   
    commissioner’s published rate booklet for this injury.

4. Claimant was paid 26.4 weeks at the stipulated rate of compensation of 
 
    
    permanent partial disability benefits by his employer for the injury of June 28, 
 
    2001.

FINDINGS OF FACT

Claimant did not appear at hearing.  His father, Robert A. Sells Sr., testified that in December 2006 claimant had been incarcerated after receiving a two-year sentence for operating a motor vehicle while intoxicated (OWI).  This was not claimant's first OWI conviction.  Claimant had previously been incarcerated as a result of a similar charge in May 2003.

Mr. Sells Sr. testified that claimant had had right knee surgery in 1994 and that his left knee was injured subsequently when hospital personnel, while transferring him after surgery, "dropped" claimant.  Medical records reflect that on May 6, 1994, claimant underwent right anterior cruciate ligament (ACL) reconstruction utilizing his left patellar bone-tendon-bone as an autograph.  Claimant felt a pop and pulling sensation with severe left knee pain while transferring in the outpatient recovery area.  On medical examination, claimant had a palpable defect in the left patellar tendon, which was subsequently repaired.  (Exhibit A, page 1; Ex. 3, p.1) 

On May 3, 2001, claimant underwent a pre-employment physical, which released him for employment with Bauer Built without restrictions.  The parties have stipulated that claimant sustained an injury in the course of his employment with Bauer Built on June 28, 2001.  Claimant's original notice and petition asserts that a trailer fell on claimant on that date, injuring his right lower extremity.  Claimant underwent an open reduction and internal fixation of a right medial malleolus fracture on June 28, 2001.  (Ex.  A, p. 8)  Essentially, claimant had a fractured right ankle repaired.  See Stedman's Medical Dictionary Illustrated, 23rd Edition, at page 824. 

Claimant was returned to light-duty work on July 27, 2001.  He was to stand or walk no more than two hours, lift no more than 25 pounds and avoid squatting, kneeling and ladder use.  (Ex. A, p. 11) 

On April 26, 2005, Mark Karwal, M.D., Assistant Professor of Clinical Medicine, at The University of Iowa Hospitals and Clinics, opined that claimant had achieved maximum medical improvement from his June 28, 2001 injury.  The doctor assigned claimant 12 percent permanent impairment of the right leg from that injury as well as five percent impairment to his right knee as a result of his 1994 ACL reconstruction and three percent impairment of his left knee as a result of his May 6, 1994 surgical repair.  Dr. Karwal also opined as follows:

Prior to his employment at Bauer Built, Inc., Mr. Sells passed a pre-employment physical.  Mr. Sells’ employment activities at Bauer Built, Inc. involved significant physical activities.  Mr. Sells was able to perform these activities until his injury on June 28, 2001.  Since his injuries at Bauer Built, Inc., Mr. Sells has been provided restrictions of no lifting greater than 10 pounds, no standing or walking greater than 30 minutes at a time and no stair or ladder climbing.  I would agree with these restrictions and expect that these will be permanent in nature.  It is unlikely that Mr. Sells could return back to the work activities he has done in the past and will need to find employment in a sedentary type occupation.

(Ex. 2, p. 1)

Bauer Built and claimant entered in agreement for settlement with subsequent full commutation of benefits, stipulating that claimant had 12 percent permanent disability of the right leg as a result of his June 28, 2001 injury.  (Ex. 1, p. 1) 

It was expressly found in the arbitration decision that claimant had a first loss of use to his left knee and a subsequent second loss of use to his right ankle, which second loss of use is the result of a work-related injury. 

Medical records indicate that claimant was having substantial problems related to alcohol abuse from September 2001 through at least October 2002.  (Ex. A, pp. 12-17) This would have been the period immediately preceding his 2003 OWI conviction. 

Claimant was born in 1959.  (Ex. A, p.14) He completed the 11th grade and later received his GED while serving in the United States Army.  Apparently, he also has completed an associate of arts degree in business through Des Moines Area Community College, as well as having received training through the Transportation Institute and having attended cooking school in Chicago.  The business degree training apparently related to vocational rehabilitation services subsequent to the June 28, 2001 injury.  (Ex. A, pp. 25 & 31; Ex. 4, p. 3) 

Claimant has had a varied work history, both before and after his June 28, 2001 injury.  He has been a chef, a food server, a carpet installer, a truck driver, a service operator, and an assistant manager of a Jiffy Lube.  His earnings, in so far as they are ascertainable from this record, also have been highly variable.  His highest recorded wage before Bauer Built was $13.00 per hour as an iron pourer in a foundry.  At Bauer Built, he earned $10.00 per hour plus commission.  After Bauer Built, in August 2003 he started with a wage of $7.50 per hour at Jiffy Lube.  As he started at that wage, it can be presumed that he had greater earnings when he left that employment in January 2005.  He earned $2.01 per hour plus tips as a food server at Crimmins Cattle Co., from February 2005 to June 2005.  His wage was $10.50 per hour as an installer at Floors and More from June 2005 until terminated in November 2005.  (Ex. 4, pp. 3-5) 

Claimant's second conviction for operating while intoxicated in 2006 demonstrates that he has continued to have problems with alcohol abuse.  Those difficulties likely impacted on claimant's ability to obtain and sustain employment after his June 28, 2001 injury.  If so, the alcohol abuse is an independent factor influencing claimant's earning capacity, which is related neither to the impairments assigned for his knee conditions and his right ankle condition nor the restrictions imposed for his right ankle condition. 

The hearing deputy correctly found that any attempt to determine the impact of the substance abuse problems on claimant's earning capacity from the record presented would be speculative.  But, the hearing deputy went on to find that the extent of the alcohol abuse completely overshadowed claimant's restrictions that heavier manual labor jobs are now unavailable to him.  The hearing deputy then denied all permanency benefits to claimant.

I disagree with the hearing deputy.  I think it would be speculation to conclude on the record presented that claimant’s substance abuse, and two-year incarceration negates his entire earning capacity, rendering the permanent restrictions irrelevant.  He was working during these periods of alcohol abuse.  His incarceration will end and claimant will return to the labor market, albeit now with significant work activity restrictions.  The views of Dr. Karwal are uncontroverted and cannot be disregarded.

While claimant’s drinking and incarceration certainly are significant factors reducing claimant’s earning capacity, claimant has suffered a 30 percent loss of earning capacity from the combined effect of the left, and right leg injuries due to his permanent inability to return to the type of work he was performing at the time of his work injury, and to any other heavy work in the future.

CONCLUSIONS OF LAW

Claimant also seeks additional disability benefits from the Second Injury Fund under IC sections 85.63--85.69.  This fund was created to compensate an injured worker for a permanent industrial disability resulting from the combined effect of two separate injuries to a scheduled member.  The purpose of such a scheme of compensation was to encourage employers to hire or retain handicapped workers.  See Anderson v. Second  Injury Fund, 262 N.W. 2d 789 (Iowa 1978).  There are three requirements under the statute to invoke second injury fund liability.  First, there must be a permanent loss, or loss of use of one hand, arm, foot, leg, or eye.  Secondly, there must be a permanent loss, or loss of use of another such member or organ through a compensable subsequent injury.  Third, there must be permanent industrial disability to the body as a whole arising from both the first and second injuries, which is greater in terms of relative weeks of compensation than the sum of the scheduled allowances for those injuries.  If there is greater industrial disability due to the combined effects of the prior loss and the secondary loss than equals the value of the prior and secondary losses combined, then the fund will be charged with the difference.  Anderson Id.

Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man.”  Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally, and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

In the case sub judice, claimant demonstrated by the greater weight of the evidence that the combined effect of both industrial disabilities from the first and second injures resulted in 30 percent industrial disability.  This entitles claimant to 150 weeks of permanent partial disability pursuant to Iowa Code section 85.34(2)(u) which is 30 percent of 500 weeks, the maximum number of weeks allowed for an injury to the body as a whole.  Of this amount, claimant has been paid for the 12 percent permanent partial disability to the right leg found to have been caused solely by the second injury.  The Fund was liable for the remaining amount of disability less the 3 percent permanent partial disability to the left leg caused by the first injury.  The Fund shall receive a credit against the industrial award of 33 weeks or the number of weeks of compensation allowed for the two prior disability pursuant to Iowa Code section 85.34(2)(o).  Fund benefits shall begin 33 weeks after April 27, 2005, the date of permanency benefits commenced for the second injury, or December 13, 2005.

ORDER

The arbitration decision is reversed and the following is ordered:

1.  The Iowa Second Injury Fund shall pay to claimant 117 weeks permanent partial disability benefits at a rate of two hundred forty and 40/100 dollars ($240.40) per week from December 13, 2005.

2. Each party shall pay its own costs of this action pursuant to administrative rule 876 IAC 4.33.  Greenman v. Second Injury Fund of Iowa, File No. 5003370 (App. October 19, 2004).

Signed and filed this 13th day of March, 2008.

[image: image1.jpg]oA 1L

~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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