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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



  :

THERESA GIMM,
  :



  :


Claimant,
  :           File Nos. 5009446/5009447



  :

vs.

  :                       A P P E A L


  : 

GENESIS MEDICAL CENTER,
  :                   D E C I S I O N


  :          


Employer,
  :


Self-Insured,
  :    Head Note Nos.:  1801; 1108.50; 1803

Defendant.
  :

______________________________________________________________________

This is an appeal by claimant, Theresa Gimm, from an arbitration decision filed Janaury 27, 2006.  In this decision, the hearing deputy rejected a causation opinion submitted by a psychiatrist, J. Michael Bertroche, D.O., that the work injury was a cause of claimant’s depression, generalized anxiety disorder and organic pain syndrome.  The deputy went on to award permanency benefits based only upon claimant’s physical injury. 

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.


I first reject the deputy’s decision and find that the work injury of March 21, 2003 is a cause of claimant’s depression, generalized anxiety disorder and organic pain syndrome.  I find the views of Dr. Bertroche convincing.  Defendant offered no contrary opinion.  The deputy acted improperly by rejecting this doctor’s view simply on the basis that claimant also had pain and stressors from nonwork-related conditions.  The deputy also placed a great deal of importance on such stressors without support in the record from a qualified expert.  While I do not find Dr. Hughes contradictory, to the extent they could be so interpreted, his views are not more convincing than those of Dr. Bertroche.  Dr. Bertroche, who has known claimant since 2003, has far more clinical experience with claimant than Dr. Hughes, a one-time evaluator.  Also, Dr. Bertroche is a specialist in mental conditions while Dr. Hughes is an occupational physician who has not been shown to have specialized knowledge or experience with mental illness. 


As I find claimant’s mental condition work related, given the record as presented, I am unable to determine at this time the extent this mental condition affects claimant’s employability.  While Dr. Bertroche provided an impairment rating, the deputy correctly found that claimant has been taken off work due to this condition by Dr. Bertroche.  The record is silent as to whether this absence from work is permanent or temporary and whether this restriction from work is limited to Genesis or extends to other employers as well.  To render a decision concerning the extent of claimant’s entitlement to permanent disability benefits as a result of this work injury at this time would be improper.  Consequently, in lieu of finding claimant totally disabled, claimant shall be awarded a running award of healing period disability benefits at this time from the time he was taken off work by Dr. Bertroche.   


An additional hearing shall be conducted upon a petition from the parties at the deputy level to determine the extent of permanency benefits when claimant is shown to have achieved maximum medical improvement or returns to work.  As the extent of healing period benefits and permanent disability benefits have not been finally determined and claimant is still receiving ongoing mental treatment of his work injury, all issues presented in the hearing report submitted at hearing are reinstated and shall be re-determined in subsequent deputy level proceedings.

Finally, I would like to comment that I consider the use by this defendant of accumulated paid leave (called PTO) to off set their liability in this case to be wholly improper and a violation of Iowa Code section 85.18.  I specifically direct that this matter also be revisited in any subsequent proceedings by this agency.


Signed and filed this 30th  day of January, 2007.
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