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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

THEODORE J. BOWLES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5034773

SMITHWAY MOTOR XPRESS/
  :

WESTERN EXPRESS,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

NEW HAMPSHIRE INSURANCE
  :

COMPANY LTD.,
  :



  :                Head Note No.:  1803

Insurance Carrier,
  :                                   


Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE


This is a proceeding in arbitration that claimant, Theodore J. Bowles, has brought against the employer, Smithway Motor Express/Western Express, and its insurance carrier, New Hampshire Insurance Company, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on October 22, 2008. 


This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on September 14, 2012.  The record consists of the testimony of claimant, of joint exhibits 1 through 21, and defendants’ exhibits A through E.  Briefs as submitted were reviewed.  The claim was fully submitted as of October 2, 2012.

ISSUES


The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was single on the date of injury; his gross weekly earnings were $641.00. 


The issues remaining to be decided are:

1. Whether the injury is a cause of claimed temporary or permanent disability or both;

2. The extent of any temporary or permanent partial disability entitlement or both;

3. The applicable weekly rate of compensation;
4. Whether Iowa Code section 85.34(4), (5) or (7) are applicable; and 

5. Whether defendants are entitled to a credit under Iowa Code section 85.38(2). 

FINDINGS OF FACT AND ANALYSIS


The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:


Claimant's demeanor, as gleaned from his body language, vocal expression, eye contact or lack thereof, directness or evasiveness of response to questions and overall interaction with counsel on both direct and cross-examination, led the undersigned to conclude that honesty and truthfulness are decidedly not claimant’s forte and he seldom bothers with them unless he perceives that the truth will be useful to him. Therefore, when discrepancies exist between claimant’s testimony and the objective evidence, greater weight is given to the objective evidence.  


Claimant is a 51 year old high school graduate.  He is single but on the date of injury was paying court-ordered child support.  Pursuant to court order, however, the dependency tax exemption for the child was given to her mother and not claimant.  It is expressly found that claimant was single and entitled to one exemption when injured on October 22, 2008.  Given his gross weekly wages, $641.00, his statutory rate of weekly compensation is $396.33.


Claimant was working as a long-distance over the road tractor-trailer driver for the employer on October 22, 2008.  He sustained his injury while attempting to use a boulder to shift weight off his trailer axles.  The best evidence of the incident is claimant's November 5, 2008 report of the injury, which reads as follows:


Truck Stop.  Trucks Parking, Fueling, Finding a Place to Park.  I had just scaled Truck, Trailer, Load.  36,000 lbs on Trailer cannot be over 34,000 lbs. Called Breakdown to send someone out to fix trailer Brakes, They refused.  Had to get object set in front of Trailer Tires to Slide Trailer weight.  Pickup Boulder, Carried it 10 to 15 ft, then dropped it on my Right foot, then I fell on my Left Knee on top of Boulder.  Hit my Left Knee, then fell over and hit pavement with My back. 

(Exhibit 17, page 161)  Grammar as in the original.


The report identified the right foot, left knee, and middle of lower back as the injured body parts.  (Ex. 17, p. 161)  Indeed, that report of injuries is consistent with claimant's reports to his employer and his medical providers from October 24, 2008 to January 28, 2009. 


After his injury, which occurred in Texas, claimant made his delivery and then drove his tractor trailer to the employer’s Altoona, Iowa, place of business, arriving there on October 27, 2008.  He declined to see a doctor at that time and returned to his home in Aiken, South Carolina, as he needed to pay his child support in order to avoid arrest.  (Ex. A)


Claimant did see Dale Gordineer, M.D., on October 30, 2008.  Claimant then had right foot, left knee, and upper lumbar spine tenderness and swelling.  Foot and knee contusions and lumbar strain were diagnosed.  Claimant was restricted to lifting no more than 15 pounds and doing ground-level work only, with minimal walking and climbing.  (Ex. 2, pp. 6-8)  

Claimant returned to Dr. Gordineer on November 6, 2008.  Claimant then had no visible swelling or obvious injury of the foot, knee or lumbar back but he reported pain to palpation, pressure or movement in each area.  He was given an orthopedic referral, limited to lifting no more than 25 pounds, and not operating hazardous equipment or driving while using Skelaxin.  (Ex. 2, pp. 9-10)


Claimant initially saw orthopedic surgeon, Douglas E. Holford, M.D., on November 20, 2008.  Lumbar back and left knee MRIs were ordered.  (Ex. 3, pp. 17-18)   The lumbar MRI revealed a broad-based annular protrusion projecting into the left lateral recess and left neural foraminal that was mildly displacing the transiting left L5 nerve root, as well as a mild broad-based central disc protrusion that slightly contacted the transiting S1 nerve roots.  (Ex. 3, pp. 19-20)  

Left knee MRI results are not in evidence; Dr. Holford performed an arthroscopic left knee medial meniscectomy to repair a torn medial meniscus on January 16, 2009.  (Ex. 3, p. 21)


On January 28, 2009, claimant advised Dr. Holford that claimant had injured his right knee that fall and that his right knee was bothering him a lot worse now that his left knee was fixed.  (Ex. 3, p. 22)  A right knee MRI reportedly showed lateral patella degenerative joint disease but no meniscus tear.  (Ex. 3, p. 23)


On March 16, 2009, Dr. Holford stated that claimant had 12 percent left knee impairment due to a torn medial meniscus and patella chondromalacia; 10 percent right knee impairment, and 12 percent low back impairment related to two levels of degenerative disc disease.  (Ex. 3, p. 24)  Dr. Holford did not identify the source of his given impairment ratings.


Claimant continued to complain of bilateral knee pain.  On May 21, 2009, Dr. Holford stated that claimant may have had a preexisting right knee condition that was aggravated by his current injury.  (Ex. 3, p. 29)  

On July 13, 2009, claimant advised Dr. Holford that claimant had fallen on both knees on October 22, 2008, but his left knee was the one that initially mainly bothered him.  (Ex. 3, p. 29)  This is first history that claimant gave of having struck his right knee in the work incident.  It was given substantially after the original injury and after claimant had given multiple reports of that injury without mentioning the right knee.  Greater weight is given to the earlier reports. 


On October 9, 2009, Dr. Holford performed diagnostic arthroscopic right knee surgery with medial meniscectomy and suprapatellar plica resection.  (Ex. 3, p. 32)  Dr. Holford stated on January 27, 2010 that claimant probably had reached maximum medical improvement but indicated that physical therapy and work hardening would be tried.  (Ex. 3, p. 36)  Claimant did receive physical therapy for his bilateral knees and his low back, but twice was discharged for inappropriate behavior in his therapy sessions.  (Ex. 10, pp. 120-121; Ex. 11, p. 124)  Dr. Holford has agreed that as of September 27, 2010 claimant was at maximum medical improvement for his low back pain and his bilateral knee surgeries.  (Ex. 3, p. 40)


Dr. Holford had referred claimant to pain management specialist, Russell K. Daniel, M.D., who first saw claimant on January 5, 2009.  Claimant then complained of persistent low back pain since the October 22, 2008 injury.  (Ex. 4, p. 53)  Dr. Daniel performed three low back epidural steroid injections and a facet injection.  On May 5, 2009, Dr. Daniel wrote:


The patient has asked me multiple times what I thought his pain was coming from and the short answer is I do not know.  I suggested that it could be discogenic pain but I thought that surgery would not be a wise option for this gentleman.  In addition, it could be facet mediated pain and it is possible that injecting the facets on his right side would dramatically relieve his pain but I think that the yield on that would probably be low.  He does not have radiculopathy.  He does not have weakness.  He does not have much in the way of numbness or tingling to indicate other nerve root abnormalities.  Certainly there is a possibility of chronic muscular issues.

(Ex. 4, p. 61)


On May 26, 2009, claimant presented to neurosurgeon, Brent C. Gunter, M.D., for a second opinion evaluation.  Claimant told Dr. Gunter that he had 80 percent pain reduction for two weeks with his first and second epidurals but that his third epidural had not provided good [pain] relief.  Dr. Gunter was unable to shed any light on claimant’s situation and had nothing further to offer him.  (Ex. 5, pp. 75-76)  Dr. Gunter stated he would assign claimant no work restrictions related to his October 2008 injury.  (Ex. 5, p. 77)


On January 5, 2010, Michelle Lyons, M.D., noted that claimant complained primarily of lower back pain and mid back muscle spasms, and it was difficult to elicit any lower extremity symptoms.  Nevertheless, electromyogram and nerve conduction velocity findings were consistent with mild chronic right L5/S1 radiculopathy and left S1 radiculopathy.  (Ex. 6, p. 79)


After June 5, 2009, apparently claimant had next returned to Dr. Russell on January 26, 2010.  Claimant then told Dr. Russell that claimant's lower back still hurt and that his symptoms had not changed very much.  (Ex. 4, p. 63)  Dr. Russell administered claimant three additional lumbar epidural steroid injections between January and June 2010.  


Claimant was scheduled for physical capacity evaluation on December 6, 2010.  He refused to continue the testing and therefore his overall level of work and tolerance for an eight-hour workday could not be determined.  The evaluator noted numerous inconsistencies between claimant's performance on active testing and his observed functional capacities both at the testing site and in the adjacent parking lot.  The evaluator recommended that claimant undergo further psychological and motivational evaluation, "[given] the extent to which Mr. Bowles self-limited his performance on the evaluation and his obsession with his pain during evaluation as well as his lack of any return to work goals."  (Ex. 12, pp. 125-127) 


Dr. Holford has stated that the invalid functional capacity evaluation leaves him without a good understanding of what claimant can and cannot do and therefore, unable to assign claimant permanent work restrictions.  (Ex. 3, pp. 42, 45) 


Dr. Holford has opined that claimant has 12 percent impairment to each of his knees.  He causally related claimant's knee problems and need for surgery to the October 22, 2008 work incident.  The doctor has qualified his opinion as to the relationship between the injury and the right knee condition by stating that that causation opinion is premised on his understanding that claimant struck both knees in the work incident.  (Ex. 3, p. 45)


Dr. Holford variously has opined that claimant's low back condition produces 10 or 12 percent impairment.  The doctor also has opined that claimant's 2008 work injury did not result in any permanent impairment to claimant's back, as claimant's back impairment was a preexisting condition.  (Ex. 3, pp. 45, 48)


Claimant returned to Dr. Russell on May 10, 2011.  The doctor administered three more lumbar epidural steroid injections between that date and October 17, 2011.  Dr. Russell has opined that claimant's back condition likely preexisted the October 2008 injury but that incident may have aggravated the condition.  (Ex. 4, p. 69)


Occupational medicine specialist, Robin L. Epp, M.D., performed a medical record review and evaluated claimant on September 21, 2011.  She issued her independent medical evaluation report on October 18, 2011.  Claimant gave Dr. Epp a history of both his knees hitting the top of the boulder on October 22, 2008 and denied having had any knee or back pain before the 2008 work incident.  (Ex. 9, p. 102)


Dr. Epp has causally related claimant's low back pain and his bilateral knee pain and need for meniscectomies to the October 22, 2008 injury.  She supports her opinion by the fact that claimant denied having had knee or back pain before then and reasons that the incidents lit up the arthritic changes in the knees and the degenerative disease in the back that previously had been asymptomatic.  (Ex. 9, pp. 107-108)


Dr. Epp recommended that claimant have another lumbar MRI and that the water therapy previously received for his knees be reinstated.  She has opined that he will not be at maximum medical improvement for either the low back or the bilateral knee conditions until this treatment is received, but otherwise reached maximum medical improvement for his back on June 13, 2008; for his right knee on October 9, 2010, and for the left knee on January 16, 2010.  (Ex. 9, p. 108)


Utilizing the AMA Guides to Evaluation of Permanent Impairment, Fifth Edition, Dr. Epp has assigned claimant ten percent whole person impairment for his low back condition; seven percent lower extremity or three percent whole person impairment for his right knee; and seven percent lower extremity or three percent whole person impairment for his left medial meniscectomy and ten percent lower extremity or four percent whole person impairment for his left knee arthritic changes.  (Ex. 9, p. 109)


Dr. Epp has recommended that claimant rarely lift, push, or pull 10 pounds from floor to waist or occasionally lift, push, or pull 20 pounds from waist to shoulder.  She recommends that claimant limit lifting, pushing, and pulling to 20 pounds rarely and that he rarely carried 10 pounds due to his low back and bilateral knee pain.  She states that claimant may sit occasionally and rarely stand, walk, stoop, bend, and use stairs but should not crawl, kneel, use ladders, or walk on uneven surfaces.  (Ex. 9, p. 109)


Claimant requested that he be allowed to undergo evaluation with Melvin L. Haas, M.D., a neurologist who previously had treated claimant for a back condition and assigned 80 percent impairment related to that condition.  After evaluating claimant on May 29, 2012, Dr. Haas’s impression was lumbar spondylosis with involvement at L4 and L5 on the right.  The doctor recommended a repeat lumbar MRI and electrodiagnostic studies of both legs.  (Ex. 7, p. 86)


A June 29, 2012 lumbar MRI showed moderate discogenic degenerative changes at L5-S1, primarily disc desiccation and loss of disc space height with minimal broad-based disc bulging but no disc herniation, significant central canal stenosis, or foraminal stenosis.  (Ex. 7, p. 92)  The July 9, 2012 electrodiagnostic studies showed axonal neuropathy with conduction block of unclear etiology.  Dr. Haas noted that it was difficult to interpret the electromyogram studies because of a lack of full effort, although it appeared that claimant had left and likely bilateral S1 radiculopathy.  (Ex. 7, p. 94)


In June 2012, Dr. Haas agreed that claimant's lumbar spondylosis was materially aggravated by the work injury as described in claimant's history.  The history claimant gave on May 29, 2012 follows:


The patient says on October 22nd, 2008, he was driving an 18 wheeler.  He was then in Orange, Texas.  He had to adjust the load to limit the amount of weight on any one set of wheels, but he had no one to help him.  He lifted a rock to brace the trailer tires.  He dropped the rock on his right foot.  He fell to his knees, and then backwards, striking his head.  He was unconscious, for, he thinks, about 30 minutes.  He lay there for another 20 minutes.  Help did not come and so he got himself up.  He had pain in both knees and in his low back.  He managed to complete the load adjustment, and called his dispatcher.  He was told that he had to drive the load to Des Moines, Iowa which was his original destination.  He did so, a trip which took him some 36 hours.  He was then told that to seek medical attention, he had to return to South Carolina, and so he drove the truck back here.  Two weeks later, he was seen at Doctors Care, and then referred to Dr. Holford.  At that time, he had low back pain, radiating up the back into the mid dorsal area, and pain in both knees.

(Ex. 7, p. 84)


On August 16, 2012, after further review of medical records and discussions with defense counsel, Dr. Haas stated that he had no idea of whether the October 2008 injury had caused any of the findings on the June 29, 2012 MRI.  He further agreed that claimant had reached maximum medical improvement on or about January 27, 2010, and that claimant had neither permanent restrictions nor permanent back impairment as a result of the October 2008 injury.  (Ex. 7, pp. 96-97)


The hearing report reflects that prior to hearing, defendants pay claimant 172.571 weeks of indemnity benefits.  While claimant disputes the benefits properly were styled as permanent partial disability benefits, claimant apparently does not dispute that the benefits were paid.

ADDITIONAL FINDINGS OF FACTS WITH ANALYSIS AND CONCLUSIONS OF LAW


The above findings of fact and analysis lead to the following conclusions of law: 


Whether the injury is a cause of claimed temporary or permanent disability or both is addressed.


The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).


The parties apparently agree that the October 2008 work injury was a substantial factor in claimant's need for his left medial meniscectomy.  Whether the injury was a substantial factor in his subsequently undergoing the right knee meniscectomy apparently hinges on whether claimant's right knee was actively injured in the work incident, as claimant makes no claim and offers no evidence that the left knee surgery and its sequela resulted in an aggravation of the right knee’s degenerative condition.


The more credible documentary evidence is that most contemporaneous to the actual work incident.  That evidence does not support a finding that claimant struck his right knee or otherwise traumatically injured it on October 22, 2008.  All opinions relating the right knee condition to the specific work injury therefore are based on an inaccurate history and are given little weight.  The record evidence does not support a finding that claimant's right knee condition is a result of his October 22, 2008 injury.


As to claimant's ongoing low and dorsal back complaints, only Dr. Epp conclusively relates those complaints to the October 22, 2008 work injury and she does so based on claimant's having given a history that he had had no pre-injury back complaints.  That, of course, was an inaccurate history.  Dr. Haas, who treated claimant for back complaints before October 2008 and evaluated claimant most recently, has no idea of what is producing claimant's ongoing back complaints.  Dr. Gunter and Dr. Holford both share some of Dr. Haas’s perplexity.  It is possible that claimant has a debilitating back condition as a result of his preexisting back problems being permanently and materially aggravated in the October 2008 work incident.  The record evidence does not demonstrate that is more probable than not, however.


Wherefore, it is concluded that claimant has not established that his right knee or back condition result from his October 2008 injury.


The extent of claimant's healing period entitlement is addressed.


Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


Dr. Holford stated on January 27, 2010 that claimant probably had reached maximum medical improvement but also then prescribed physical therapy.  When viewed retrospectively, however, it does not appear that claimant made significant improvement in any his conditions after January 27, 2010, a fact which is consistent with Dr. Haas’s agreement that claimant was at maximum medical improvement as of January 27, 2010.


Wherefore, it is concluded that claimant has established entitlement to healing period benefits for the time that he was actually off work from the date of injury through January 27, 2010.


The extent of claimant's permanent disability entitlement for his left leg condition is addressed.  Dr. Holford, who treated claimant, has assigned 12 percent lower extremity permanent partial impairment.  Dr. Epp who evaluated claimant for purposes of litigation, has assigned a combined value 16 percent lower extremity permanent partial impairment.  Claimant's overall lack of credibility makes it difficult to assess his personal claims of loss of use of his left leg.  Under the overall circumstances, Dr. Holford's assessment of impairment is accepted as consistent with claimant's functional loss directly related to his left knee medial meniscectomy.  Total loss of a leg entitles a worker 220 weeks of permanent partial disability benefits.  Claimant's permanent indemnity benefit entitlement then is 26.4 weeks.


The applicable weekly rate of compensation is disputed on the basis of whether claimant’s weekly rate is to be computed as a single person entitled to one exemption or as a single person entitled to two exemptions.  Per court order, claimant has no entitlement to take his child for whom he pays some child-support as an exemption.  His tax status is single with one exemption.  Given the stipulated gross weekly earnings of $641.00, his appropriate rate of weekly compensation is $396.33.  


Whether defendants are entitled to a credit under Iowa Code section 85.38(2) was raised as an issue but no evidence related to that question was presented.


Claimant's actual weekly indemnity entitlement for both healing period and permanent partial indemnity benefits is at most 92.4 weeks (healing period benefits from October 22, 2008 through January 27, 2010-66 weeks-and permanent partial benefits for an additional 26.4 weeks).  Defendants have paid claimant 172.571 weeks of benefits at the rate of $406.52 per week, that is, they have overpaid claimant $10.09 per week for each week of benefits paid and additionally have paid claimant indemnity benefits for 80.171 weeks beyond his actual period of benefit entitlement.  In other words, defendants clearly have paid claimant benefits in excess of his entitlement under the workers’ compensation law and properly may be credited for that overpayment as Iowa Code section 85.34(5) provides, should claimant be injured in the course of his employment with the employer at any point during the next eight years.

ORDER


THEREFORE, IT IS ORDERED THAT:


Claimant take nothing from these proceedings.


Claimant pay costs of these proceedings pursuant to rule 876 IAC 4.33. 

Defendants receive credit for overpayment benefits under Iowa Code section 85.34(5) as set forth in the above conclusions of law.

Signed and filed this ___8th ______ day of November, 2012.
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