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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SENA SULJIC,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5037078
WAL-MART STORES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN HOME ASSURANCE
  :

CORP./AIG,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                       Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Sena Suljic, claimant, has filed a petition in arbitration and seeks workers’ compensation from Wal-Mart, employer and American Home Assurance Corporation, insurance carrier, defendants.

This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Jon E. Heitland, on May 22, 2013 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 5; defense exhibits A through E; and joint exhibits AA through II, as well as the testimony of the claimant and Dean Wilson.

ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of temporary disability.

2. Whether the alleged injury is a cause of permanent disability.

3. Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

4. The extent of the claimant’s entitlement to permanent partial disability benefits.

5. The commencement date for any permanent partial disability benefits awarded.

6. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant testified through a Bosnian interpreter.  She stated she lives in Des Moines, Iowa.  She is 53 years old.  She is a native of Bosnia.  She is a widow.  Her husband died during the Bosnian war in 1995. 

While living in Bosnia with her husband, claimant was not employed outside of the home.  She came to the U.S. in 2001.  A doctor examined her for a refugee examination at that time.  (Exhibit AA, page 1)  The doctor found her to be healthy, but she was also found to have some heart problems.  However, she has not had any problems with that. 

In Bosnia, she attended school through the fourth grade.  She has had no education in the U.S.  She does not speak English, other than a few words, and does not feel she could write a letter in English.

She first worked at a hotel, where she did housekeeping duties.  Those duties required her to lift, bend, stoop, push carts, etc.  She also did laundry duties there.  

She began working at Wal-Mart in July, 2002.  She signed a document that showed she had no health problems.  (Ex. 1)  Claimant testified she was able to do her jobs at Wal-Mart.  Her duties primarily included stocking shelves.  She was also asked on occasion to do things like drive pallet jacks.  She received positive work reviews, indicating she met or exceeded expectations, as well as raises.  She liked her job at Wal-Mart, and would still like to go back and work there at her old job. 

On February 21, 2011 she suffered a stipulated work injury.  Claimant was emotional describing her injury.  While unloading trucks, the manager asked her to get a large cart.  When she went to get it, it was full.  She pulled the cart out, but it was stuck, and she felt pain.  She thought the pain would go away, so she kept working.  She then had two days off, but when she returned to work, she was still in pain.  Ashley, her department manager, took her to the office, and claimant was sent for medical treatment. 

Claimant is five feet seven inches tall, and weighs 220 pounds.  She was about 51 years old at the time of the injury. 

She first saw Richard Bratkiewicz, M.D., an occupational medicine physician.   She saw him about three times, and he administered injections.  He diagnosed a low back strain which was work related.  (Joint Ex. DD, p. 2)  He released her to return to work with restrictions of a sit down job only, with no overtime work.  He also ordered an MRI.  He treated claimant through March 29, 2012, then referred her to Andrzej Szczepanek, M.D., a pain management specialist.  

Dr. Szczpanek first saw claimant on April 13, 2012.  He assessed lower back pain, lumbar disc degeneration, lumbar facet syndrome, lumbar spondylosis, myofascial pain syndrome and lumbar radiculopathy.  (Joint Ex. FF, p. 4)  He prescribed a conservative course of treatment but took claimant off work for one month. 

All of the medical reports at that time attributed claimant’s condition to her work, but nevertheless claimant was required by Wal-Mart to apply for Family Medical Leave Act benefits during this month she was off work for treatment.  (Claimant’s Ex. 3, pp. 1-2)  Claimant did not receive any temporary total disability benefits. 

Claimant was sent by the employer to Scott Neff, D.O., for an independent medical evaluation on May 4, 2011.  He concluded her back condition was not caused by her work injury, but rather caused by pre-existing osteoporosis, arthritis, degeneration, mammary hyperplasia, and menopause.  He did feel her backache was secondary to her work injury.  (Ex. GG) 

As a result of Dr. Neff’s conclusions, the employer denied liability for claimant’s work injury on May 17, 2011.  (Defendants’ Ex. B, page 1)  

Claimant continued to treat with Dr. Szczepanek, who gave her injections and pain medications, through October 31, 2011.  In his report dated September 17, 2012, Dr. Szczepanek concluded claimant’s work injury probably aggravated her pre-existing conditions.  (Joint Ex. FF, p. 17)  The fees for Dr. Szczepanek’s treatment are unpaid, and claimant seeks reimbursement. 

Claimant was off work for a time, then returned to work in April, 2011.  She was given easier jobs, but she was unable to do them due to her pain. 

Exhibit FF is an excuse from work dated April 13, 2011 from Dr. Bratkiewicz, taking claimant off work.  While she was off work, claimant was receiving short term disability benefits. 

During the summer of 2011, claimant returned to Bosnia to bury her husband’s remains.  Claimant’s Exhibit 3, page 2, shows claimant took Family Medical Leave Act leave.  It is signed by one of her doctors to keep her off work until August, 2011.  Claimant received an injection in May, and felt better but still not well enough to go back to work. 

In the early winter of 2011-2012, claimant still felt her back pain was too great to return to work.  Wal-Mart was contacting claimant during this time.  Claimant does not think she was terminated by Wal-Mart.  Claimant later filed for Social Security Disability benefits, and was awarded benefits.  She receives $724.00 per month.  

During a typical day, she tries to do things around the house.  She uses a cane to walk.  She felt better after returning from Bosnia, but then her pain got worse again.  She takes over-the-counter medication for her pain.  She does not get medical treatment for her back, as she has not found a doctor who would provide treatment.  Her back pain today is in her back, which goes up to her head, and down into her legs, and sometimes down her arms.  She worked at Wal-Mart for eight years, but does not feel she could go back to that job.  She also does not feel she could return to her hotel housekeeping job, due to her back pain.  She feels if she did not have pain she could work, but her pain keeps her from working. 

On cross examination, claimant testified when she was injured, she was moving a blue cart.  Ashley was present at the time.  Claimant was asked about her November, 2012, deposition.  Claimant denied she was already on pain medications when the injury occurred.  

The first Wal-Mart doctor she saw sent her to physical therapy.  She was not able to complete that course of therapy.  She felt the therapist did not understand what type of pain she had.  She attended three or four sessions, and she was not feeling any better.  She also underwent an MRI at the request of Wal-Mart’s doctors.  She is not sure what it showed.  She states she told the Wal-Mart doctors about her pain going into her leg.  

While she was visiting back in Bosnia, she received medical treatment there to help her with her back pain while traveling.  She also went to a physician there who told her she had damage to four of her discs, and to apply organic material from a cactus plant in gel form topically to her back, which she did.  She stated it provided more relief than the treatment she had in the U.S., which consisted of injections and pain medications.

Claimant was given a “bona fide job offer”(Exhibit C, page 2) on February 28, 2011, which offered claimant work of no lifting over five pounds, avoiding repetitive bending and twisting, no overhead work, standing and walking as tolerated, no overtime work, no pushing or pulling over five pounds, application of heat twice per day, and gradual bending and stretching.  Claimant stated she was not able to accept that job, as she could not do even that work and feels better laying down and resting. 

Starting in April, 2011, claimant took a leave of absence from work.  She did not know how long it would be before her back pain might improve so that she might return to work.  She has flown back to Bosnia each summer since her injury, as she has had family members being buried there. 

She agreed Wal-Mart sent her several letters about her job.  After her April, 2011, leave of absence, claimant never returned to work other than a brief return to work attempt in April, 2011.  In that attempt she worked only a day or day and a half and had too much pain, so she did not go back.  Claimant admitted she has not looked for any jobs.  She would go back to Wal-Mart if she were able to go back to work.

She did not at first recall being evaluated by Lewis Vierling, a vocational expert.  After being reminded, she recalled he asked her about her pain, about going back to work, etc.  Her daughter in law served as her interpreter in that examination.  Her daughter in law is not a certified translator.  

She told Mr. Vierling she used a cane.  Claimant agreed no doctor had prescribed a cane for her.  Claimant determined on her own she needed to use one to help her walk.  She also told Vierling she had daily headaches, along with pain in her back and legs, in both shoulders and in both hands.  She agreed she did not injure her hands and shoulders at Wal-Mart.

Claimant indicated the pain in her back originates in the middle of her back, where she has injury to four vertebrates the Bosnian doctor pointed out to her.  She also stated the pain radiates from her back to both legs.  Her pain also radiates down her arms sometimes.

When she was examined for Social Security Disability benefits, she stated she was granted benefits only for her back, and not because of a psychological condition as well.  She denied being diagnosed with post-traumatic stress disorder.  She has never undergone back surgery.  

On re-direct examination, claimant stated that although some heart problems were detected in 2002, she was able to do her duties at Wal-Mart without any accommodation or restriction for that condition.  Claimant also explained that while in Bosnia, she had her back “adjusted,” which she said consisted of something similar to chiropractic treatment.  That was the same doctor who gave her the plant treatment. 

Dean Wilson testified for defendants.  He is the personnel coordinator for the Altoona Wal-Mart store, where claimant worked.  He has been there for 20 years.  He is familiar with claimant’s work at Wal-Mart.  He stated claimant was offered a bona fide job offer, which incorporates the doctor’s work restrictions and any work positions available in the store within those restrictions.  Claimant accepted the offer but only worked a couple of days.  Claimant indicated she was in pain and stopped working.  Claimant then took a leave of absence around April 1, 2011.  He helped her with that paperwork.  He described that process as confusing because her doctor said she could work, but claimant said she could not work due to pain. 

Claimant had told Mr. Wilson she planned to travel to Bosnia, but she did not request her leave of absence for that reason, but for her pain.  He felt claimant was requesting her leave of absence due to her own personal health condition, and not for workers’ compensation, because her doctor said she could work. 

When claimant returned from Bosnia, Wal-Mart offered to extend her leave of absence.  Wal-Mart sent claimant two to four letters, but claimant did not respond to any of them.  Claimant never returned to work. 

At one point claimant applied for short term disability.  Her son helped her apply.  The application was denied by the insurance company that handled those benefits.  Claimant and her son came in and were upset with the denial. 

Claimant was eventually terminated for failure to return from a leave of absence.  Claimant never came in to fill out additional FMLA leave papers.  Claimant was absent about a year and a half for this leave of absence.  Claimant would be re-hirable as long as she was not terminated for gross misconduct, such as violence in the workplace.  Wilson was informed claimant wanted to terminate her position, but he indicated claimant would have to come in and fill out the necessary paperwork.  

After her work injury, claimant’s pay was not reduced.  Claimant would still be working at Wal-Mart but for her decision not to return to work.  There were never any complaints about claimant’s work.  To his knowledge, claimant did not file for unemployment benefits. 

Claimant concluded she would not be able to return to work at Wal-Mart due to her ongoing back pain, and informed the employer of that fact.  (Defendants’ Ex. D, pp. 4-5)  On October 27, 2012, she was terminated by Wal-Mart for not reporting back to work within a year or personally reporting to the employer whether she would be returning to work.  (Defendants’ Ex. C, p. 4)

Claimant applied for Social Security Disability benefits on November 21, 2011, and was awarded benefits.  Her application was based on her back condition but also on a foot injury and memory loss.  Claimant however was able to work with those other conditions at Wal-Mart without any problems until her back injury.  (Joint Ex. 11)  The Social Security Administration found claimant only able to perform sedentary work, and that she was only able to lift 20 pounds on an occasional basis and 10 pounds on a frequent basis.  (Joint Ex. 11, pp. 4-5)

Thomas Carlstrom, M.D., a neurosurgeon, evaluated claimant on October 23, 2012.  He concluded claimant’s low back condition was caused by her work injury on February 21, 2011.  He rated her permanent partial impairment as 12 to 14 percent of the body as a whole, and concluded she could only perform light duty work on a part time basis.  (Joint Ex. HH) 

Lewis Vierling, a vocational consultant, evaluated claimant on March 8, 2013.  He noted claimant was a Bosnian national illiterate, who was mildly to borderline mentally retarded.  She has a limited work history doing unskilled physical work, and now has disabling and chronic low back pain.  He concluded she had lost 100 percent of her pre-injury access to the job market.  He did not see her as placeable in the competitive labor market.  (Claimant’s Ex. 5, p. 36)

CONCLUSIONS OF LAW

The first issue is whether the alleged injury is a cause of temporary or permanent disability.

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Dr. Neff concluded claimant’s current back condition was not caused by her work for Wal-Mart, but rather was solely a pre-existing condition.  Claimant did strenuous work for Wal-Mart, including lifting up to 50 pound items.  Prior to the work injury, she was able to perform these duties.  Prior to the work injury, she had no serious symptoms of back pain, although she had reported some symptoms.  Since the work injury, she now has chronic, disabling back pain.  Since the work injury, she is unable to perform her old job duties.  Her onset of pain coincides with the work injury.  This temporal relationship corroborates the work injury is the cause of her current pain and disability. 

Dr. Carlstrom agreed claimant’s work injury caused or aggravated her current back condition.  Dr. Bratkiewicz also felt during the time he treated her that her back condition was caused by her work injury.  Dr. Szczepanek also felt her work injury aggravated her degenerative back condition.  

The greater weight of the evidence leads to the conclusion claimant’s current back pain and back condition, and the treatment therefore, are causally related to her work injury.  

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is 52 years old.  She is functionally illiterate, having only completed the fourth grade in Bosnia.  She is considered borderline retarded. 

Her work history consists of nine years of doing physical labor at Stoney Creek Inn and Wal-Mart.  She testified that due to her back injury, she is not able to return to either of those jobs.  She does not feel she can perform any job. 

Lewis Vierling’s report agrees.  He feels she has lost 100 percent of the access to jobs she could formerly due as a result of her work injury.  The Social Security Administration also agrees, and concluded claimant is totally disabled, although two other conditions not related to her work injury, but which were not disabling prior to her work injury, were part of her application. 

Claimant has shown less than exemplary motivation to return to work, or find another job.  She made a short attempt to return to her job but found her back pain did not allow it.  However, she has not looked for sit down work or other jobs she might be able to do.  The conclusion of Mr. Vierling, however, confirms such a job search would most likely not succeed. 

As a result of her work injury, she now has a rating of permanent partial impairment of 12 to 14 percent of the body as a whole.  She has work restrictions. The Social Security Disability evaluation found her only capable of lifting ten pounds, although claimant states she cannot lift over five pounds.  She credibly testified how her back pain has adversely affected her activities of daily living, corroborating the conclusion she would not be able to perform work for an employer because of her chronic pain.  She cannot sit for more than fifteen or twenty minutes without pain.  Dr. Carlstrom felt if she returned to work, it would only be for light duty, and then only on a part time basis. 

It is difficult to conceive of a job claimant could do.  She was formerly able to do rather physical work for Wal-Mart.  As a result of her injury while working there, she can no longer do that work, or even less strenuous work.  Based on these and all other appropriate factors of industrial disability, it is found claimant, as a result of her work injury, is permanently and totally disabled. 

This conclusion makes the issue of claimant’s entitlement to temporary benefits, and the commencement date for permanent partial disability benefits, moot. 

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.  

The medical treatment by Dr. Szczepanek claimant received was clearly for her work related back injury.  She was referred to him by an authorized physician.  His treatment of her was reasonable and beneficial.  Defendants will be ordered to pay for that treatment and all other unpaid medical treatment for claimant’s back condition. 

ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant permanent total disability benefits at the rate of three-hundred fourteen and 32/100 dollars ($314.32) per week commencing February 22, 2011 and during the time claimant remains permanently and totally disabled. 

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.
Signed and filed this ____30th_______ day of October, 2013.
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Harry W. Dahl

Attorney at Law

974 - 73RD Street, Ste. 16

Des Moines, IA  50312-1090

harrywdahl@msn.com
Laura J. Ostrander

Attorney at Law

2310 SE Delaware Ave., Ste. G 

PO Box 246

Ankeny, IA  50021

laura@ostranderlawfirm.com
JEH/sam

     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER








10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


