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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

JASON STANLEY,
  :



  :


Claimant,
  :



  :         File Nos. 5005137

vs.

  :                        5005138



  :                        5005139

HY-VEE FOOD STORES,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

RSKCo., and CGU HAWKEYE 
  :

SECURITY INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS:  1402.30; 1402.40;


Defendants.
  :                                    1801; 2500; 4000.2

______________________________________________________________________

STATEMENT OF THE CASE 


Jason Stanley, claimant, filed petitions in arbitration seeking workers’ compensation benefits from Hy-Vee Food Stores and its insurers, RSKCo., and CGU Hawkeye Security Insurance Company, as a result of injuries he alleged sustained on September 20, 2000, December 1, 2001, and January 10, 2002, that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Des Moines, Iowa, on July 10, 2003.  The evidence in this case consists of the testimony of claimant, Laura Fulton, and Eddie Martin, and claimant’s exhibits 1 through 22 and defendants’ exhibits A through F.

ISSUES 


For File No. 5005137 (date of injury September 20, 2000)

1. Whether claimant sustained an injury on September 20, 2000, which arose out of and in the course of employment; 

2. Whether the alleged injury is a cause of temporary disability; 

3. Whether the alleged injury is a cause of permanent disability; and, if so, 

4. The extent of claimant’s industrial disability; and the commencement date for permanent partial disability benefits; 

5. Whether defendants are liable for the medical expenses; and 

6. Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much. 

For File No. 5005138 (injury date December 1, 2001) and

For File No. 5005139 (injury date January 10, 2002)

1. Whether an employer-employee relationship existed at the time of the alleged injury on January 10, 2002; 

2. Whether claimant sustained an injury on December 1, 2001, or January 10, 2002, which arose out of and in the course of employment; 

3. Whether claimant’s claim for the alleged injury on December 1, 2001, is barred for failure to give timely notice under Iowa Code section 85.23; 

4. Whether the alleged injury is a cause of temporary disability; 

5. Whether the alleged injury is a cause of permanent disability; and , if so, 

6. The extent of claimant’s industrial disability; and the commencement date for permanent partial disability benefits; 

7. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; 

8. Whether defendants are liable for the medical expenses; and 

9. Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much. 

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Jason Stanley, claimant, was born April 26, 1979, making him 24 years old at the time of the evidentiary hearing.  He is a high school graduate and he described himself as a C student.  Prior to beginning work for Hy-Vee Food Stores (hereinafter Hy-Vee), he held jobs as a detassler and in property management doing house cleaning and mowing.  He made minimum wage at the latter job.  (Exhibit B, pages 9-10)


Claimant began working part-time, 15-20 hours a week, for Hy-Vee in July 2000.  Claimant had previously had medical treatment.  He was in a motor vehicle accident in 1996 but testified he had no permanent injuries as a result.  (Ex. A, pp. 8-10)  He had surgery in April 1998 on his hand after hitting a sign while intoxicated.  (Ex. A, pp. 14‑17; Ex. B, pp. 11-13; 17-18; 21)  He was assaulted and had head injuries in 1999 but testified he had no permanent injury as a result.  (Ex. A, pp. 6, 11-12; Ex. B, pp. 55-58)  Claimant testified in both his deposition and at the hearing that he never had a back problem before he worked for Hy-Vee.  (Ex. B, internal page 22)  However, the medical records show that claimant had sought chiropractic care on May 5, 1999, for low back pain he had had for two months.  (Ex. A, pp. 3-5)  He had chiropractic care three times in November 1999 for low back pain.  (Ex. 1, p. 2)


Claimant stocked shelves and bagged groceries for Hy-Vee.  Most of the items he stocked weighed from very light up to 50 pounds.  A coworker, Eddie Martin, testified that the typical weight of the items lifted was 10 pounds.  Claimant testified that he worked as many as 10 hours a day stocking shelves.  (Ex. B, i.p. 23)  Claimant was paid $5.75 per hour in the period from July 23, 2000, through September 17, 2000, and he worked between 8.1 and 26.1 hours per week in that period.  (Ex. 16, p. 35)  He was scheduled to work three days a week.  (Ex. F, p. 2) 


Claimant completed a statement for workers' compensation indicating he was hurt at work on August 28, 2000, while stocking shelves.  (Ex. 18, p. 44)  On September 20, 2000, claimant sought treatment from Kathleen Lange, M.D., for a two‑week progression of low back pain and spasm.  Dr. Lange recommended physical therapy that lasted until September 29, 2000, when claimant failed to return.  Dr. Lange was the authorized treating doctor.  Claimant stopped going to Dr. Lange when he was dissatisfied with Dr. Lange’s care.  An MRI on October 26, 2000, showed a normal lumbar spine except for slight L5-S1 disc narrowing.  (Ex. 7, p. 11)


Beginning on February 20, 2001, claimant was seen by James Brokke, D.O., for back pain.  (Ex. 11, p. 15)  An MRI on February 28, 2001, showed a normal lumbar spine and normal pelvis and frog leg hips.  (Ex. 8, p. 12)  On August 28, 2001, Dr. Brokke took claimant off work until September 3, 2001, because of back spasms.  (Ex. 12, p. 17)  Dr. Brokke noted radiating pain for about two weeks and claimant reported a fairly sudden onset.  (Ex. A, p. 7) 


Effective December 1, 2001, claimant terminated his employment with Hy-Vee.  (Ex. 19, p. 46 and Ex. C, p. 1)  Claimant testified he quit because his back was hurting and he had headaches.  (Ex. A, pp. 27-30)  At the time he was earning $6.15 per hour.  (Ex. A, p. 26; Ex. 17, p. 39)  In the 13 weeks prior to December 1, 2001, claimant worked from 8.4 to 14.6 hours per week.  (Ex. 17, p. 39)


On December 2, 2001, claimant sought medical treatment for his right wrist after falling over a dog at home the night before and was taken off work until December 3, 2001.  (Ex. 9, p. 13; Ex. A, pp. 18-19)  Another MRI of the lumbar spine was taken on January 10, 2002.  This MRI showed a slight narrowing of the L5-S1 disc with broad‑based central disc herniation abutting the thecal sac, but not compressing the sac or lateral recesses.  (Ex. 10, p. 14)  

It does not appear claimant has worked in any job since leaving Hy-Vee.  (Ex. F, p. 5)  On April 23, 2002, RSKCo. wrote to claimant’s attorney it was denying claimant any benefits for December 1, 2001, and January 10, 2002, alleged injuries because there was no work incident on December 1, 2001, and claimant was no longer working for Hy-Vee on January 10, 2002.  (Ex. 20, p. 47)  

On June 28, 2002, Dr. Brokke wrote claimant’s attorney that claimant was reporting worsening low back pain.  (Ex. 13, p. 18)  On August 30, 2002, claimant reported to Dr. Lange that he had back pain with radiation down both legs.  (Ex. 2, p. 4)  On September 10, 2002, Dr. Lange wrote defendants’ attorney that claimant’s work exacerbated claimant’s back condition if it did not cause it.  Dr. Lange thought claimant should be seen by an orthopedist or a neurosurgeon.  (Ex. 3, p. 5)


On February 25, 2003, claimant was seen by William Boulden, M.D., at the request of defendants for an independent medical examination.  Dr. Boulden did not think claimant had an operative problem.  (Ex. A, p. 24)  Dr. Boulden did not think claimant had any type of impairment.  (Ex. A, p. 25)  Dr. Boulden wrote claimant’s work “definitely could have aggravated a preexisting condition, but I think he has been inadequately treated from a conservative standpoint.”  (Ex. A, p. 25)  


On May 13, 2003, claimant was seen by John Kuhnlein, D.O., at the request of claimant’s attorney for an independent medical examination.  Dr. Kuhnlein noted that claimant reported working five hours a day, three days a week and sometimes worked many more hours.  (Ex. 14, p. 22)  Dr. Kuhnlein opined that claimant aggravated his preexisting back condition during his employment with Hy-Vee.  (Ex. 14, p. 25)  Dr. Kuhnlein noted claimant’s complaints became more continuous in September 2000.  (Ex. 14, p. 25)  Dr. Kuhnlein wrote that he could not state claimant’s pain in a nonradicular pattern had developed into chronic pain syndrome.  (Ex. 14, p. 25)  Dr. Kuhnlein did not believe the disc herniation found in the MRI was related to claimant’s employment with Hy-Vee.  (Ex. 14, pp. 25-26)  Dr. Kuhnlein also noted that his examination did not support objective physical findings consistent with a disc herniation.  (Ex. 14, p. 26)  Dr. Kuhnlein noted claimant was off work for two years after the fracture of his hand, which is longer than would be expected.  (Ex. 14, p. 26)  Dr. Kuhnlein rated claimant’s impairment as six percent of the whole person because of a decrease in the lumbar lordotic curve and “usually there is no loss of lumbar lordotic curve without an injury.”  (Ex. 14, p. 27)  Dr. Kuhnlein suggested material handling restrictions and thought that claimant’s abilities would increase with participation in a work hardening program.  (Ex. 14, p. 27)  Dr. Kuhnlein also thought claimant would need “some psychosocial support to enhance the possibility of success.”  (Ex. 14, p. 27)  


Claimant testified that the only motor vehicle accident he had been in was in 1996.  However, Mr. Martin and Laura Fulton, Store Director for Hy-Vee, testified claimant had told them he had a motor vehicle accident when he hit a deer during the time he worked for Hy-Vee.  Claimant admitted in rebuttal testimony that he had had the accident.  Claimant also admitted on cross-examination that no doctor took him off work during his employment with Hy-Vee.  He further testified on cross-examination that he had held two jobs, both part-time, in the six years since he graduated from high school.  He has not actively sought employment, vocational training, or further education since leaving work at Hy-Vee.


Claimant incurred medical expenses on October 26, 2000, February 28, 2001, December 11, 2001, December 31, 2001, January 10, 2002, and August 30, 2002.  (See attachment to hearing report.)

CONCLUSIONS OF LAW 


The first issue to be resolved is whether claimant has proved he suffered injuries on September 20, 2000, December 1, 2001, and January 10, 2002, that arose out of and in the course of his employment.

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable. Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire & Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

Claimant did repetitive lifting at his job with Hy-Vee.  It appears he had a preexisting low back condition.  Dr. Lange thought claimant’s work exacerbated claimant’s back condition.  Dr. Boulden thought claimant’s work could have aggravated his condition.  Dr. Kuhnlein opined that claimant’s work aggravated his condition.  Claimant sought treatment for the aggravation of his preexisting condition on September 20, 2000.  Claimant has proved that he suffered a cumulative injury on September 20, 2000, that arose out of and in the course of his employment.

Claimant also alleges he suffered an injury on December 1, 2001, when he last worked for Hy-Vee and on January 10, 2002, when an MRI showed a disc herniation.  No doctor opined that claimant suffered an injury on either of these dates.  The cumulative injury in this case occurred on September 20, 2000.  

It should also be noted that the Iowa Court of Appeals in an unpublished decision, Brown Bros., Inc., v. Thompson, No. 1-24/00-498, (Iowa App. April 27, 2001), has rejected the theory that the last injurious exposure concept applies to cumulative injury claims covered by Iowa Code chapter 85.  The injury alleged here would be covered by Iowa Code chapter 85.  Merely because claimant left employment and sought medical treatment for his condition after he left employment with Hy-Vee does not mean that he suffered cumulative injuries that arose out of and in the course of his employment.

Claimant suffered no new injury on either December 1, 2001, or January 10, 2002.  Even claimant’s own evaluating doctor, Dr. Kuhnlein thought the herniation found on January 10, 2002, was incidental and not related to claimant’s employment with Hy-Vee.  Claimant has failed to prove that he suffered an injury on either December 1, 2001, or January 10, 2002, that arose out of and in the course of his employment.  Accordingly, all other issues regarding those alleged injury dates are moot.

The next issues to be resolved are whether claimant has proved the September 20, 2000, injury caused either a temporary or permanent disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant testified that no doctor took him off work.  Dr. Lange put claimant on light duty in September 2000 but there is no indication in the record that claimant’s earnings were reduced while on light duty.  Therefore, claimant has failed to prove he is entitled to any temporary partial disability benefits.  Dr. Brokke took claimant off work from August 28, 2001, through September 3, 2001, because of back spasms.  It appears claimant was off work for this period of time.  (See Ex. 17, p. 41)  Claimant is entitled to temporary benefits from August 28, 2001, through September 3, 2001. 

Claimant has not had surgery.  Dr. Boulden did not think claimant had any type of impairment.  Dr. Kuhnlein did not think claimant’s nonradicular pain pattern had developed into chronic pain syndrome and did not think the disc herniation found in the January 10, 2002, MRI was related to claimant’s employment with Hy-Vee.  Dr. Kuhnlein, claimant’s chosen evaluating doctor, noted a lack of objective physical findings consistent with a disc herniation.  Dr. Kuhnlein thought claimant had a six percent impairment because of a decrease in the lumbar lordotic curve but did not or perhaps would not relate it to claimant’s employment with Hy-Vee.  A careful reading of Dr. Kuhnlein’s report certainly creates the impression that Dr. Kuhnlein thought claimant’s problems were more “psychosocial” than work related.  That impression is consistent with other evidence in this case such as claimant’s exaggeration regarding his work hours, failure to remember prior low back treatment, claimant’s employment history, claimant’s non-work history, and his convenient memory regarding the number of motor vehicle accidents he had had.  Claimant has failed to prove the September 20, 2000, injury caused a permanent disability. 

The next issue to be resolved is whether defendants are liable for the medical expenses claimed by claimant. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Defendants may be liable for unauthorized medical care if (1) defendants deny liability for the condition, (2) defendants abandon a claimant’s care, (3) defendants fail to provide reasonable care, or (4) claimant gives defendants an opportunity to provide the care and they refuse to do so and claimant’s condition improves because of the unauthorized care.  Haack v. Von Hoffmann Graphics, File No. 1268172 (App. July 31, 2002).

The medical expenses claimant claims are unrelated (December 11, 2001, x-ray of the wrists), have no supporting corresponding documentation (December 31, 2001), or are unauthorized (October 26, 2000, February 28, 2001, January 10, 2002, and August 30, 2002).

Claimant has failed to prove the expenses that are unrelated and have no supporting documentation are casually connected to the September 20, 2000, injury.  Defendants are not liable for these expenses.

The other medical expenses claimant seeks are for unauthorized care.  Defendants provided claimant care.  Claimant unilaterally ended the care by Dr. Lange.  There is insufficient evidence in the record to find that claimant allowed defendants an opportunity to provide the care or that the unauthorized care improved claimant’s condition.  Claimant has failed to prove the defendants are liable for the unauthorized care.  Claimant has failed to prove defendants are liable for any of the medical expenses claimed. 

The last issue to be resolved is whether claimant is entitled to penalty benefits under Iowa Code section 86.13. 

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001)

The only weekly benefits awarded in this case is temporary total disability from August 28, 2001, through September 3, 2001.  When claimant was taken off work in this period by Dr. Brokke, he noted a recent onset of symptoms.  It was fairly debatable, given Dr. Brokke’s note, and the lack of temporal relationship between any alleged injury and the entitlement to temporary total disability benefits, whether claimant was owed weekly benefits.  Claimant has failed to prove that he is entitled to penalty benefits. 

Given the conclusions above, all other issues are moot. 

ORDER

THEREFORE, it is ordered:

That defendants shall pay claimant temporary total disability benefits for the period August 28, 2001, through September 3, 2001, at the rate of seventy-eight and 50/100 dollars ($78.50) per week.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00)].

Signed and filed this _____28th____ day of August, 2003.

   ________________________







   CLAIR R. CRAMER
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