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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARLA LUITJENS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5029277
TAN WORLD, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

FIRST COMP INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Marla Luitjens, filed a petition in arbitration seeking workers’ compensation benefits from Tan World, Inc., employer, and First Comp, insurer, both as defendants.  The record in this case consists of claimant’s exhibits 1-15, defendants’ exhibits A-C and F-H, and the testimony of claimant and Patrick Chedester.
ISSUE
The extent of claimant’s entitlement to permanent partial disability benefits.
FINDINGS OF FACT

Claimant was 57 years old at the time of hearing.  Claimant graduated from high school.  She has a teacher’s aide certificate from a college in Canada.  She has worked as a receptionist, as an executive secretary and teacher’s aide.  Claimant also worked as a purchasing agent and performed a number of other jobs while employed with Gateway Computers.
Claimant began with Tan World in January of 2006.  Claimant was employed as a sales associate/salon computer attendant.  Claimant’s duties with Tan World included, but were not limited to, customer service, cleaning, and opening the salon she worked at.  A more detailed description of claimant’s job duties are found in Exhibit 3.
Patrick Chedester testified he is the owner of Tan World salons.  In that capacity, he is familiar with claimant, her job duties, and her injury.  Mr. Chedester testified claimant worked as a sales associate.  Claimant needed to clean and sanitize the equipment and needed to have good customer service skills.  He testified the job required claimant to be on her feet approximately eight hours a day.  He testified claimant was a great employee and that claimant received excellent evaluations from him.
On September 20, 2007, claimant slipped on tanning lotion while preparing the salon for opening.  Claimant injured her right ankle.  Claimant was unable to finish her shift.  She testified she went home and took an aspirin.  She testified pain was so intense she became nauseous.  She went to St. Luke’s Emergency Room.  Claimant was diagnosed as having an ankle sprain and her right ankle was wrapped.  (Exhibit 8)

On September 24, 2007, claimant was evaluated by William Bailey, M.D., with complaints of increasing ankle pain.  She was assessed as having an ankle sprain.  She was put in an air cast.  She was told to use crutches as needed and was returned to work on half days.  (Ex. 9, pages 1-5)

Claimant was evaluated by Kurt Rosenkrans, M.D., on October 2, 2007.  Claimant had continued complaints of ankle pain aggravated with activity.  She was recommended to have an x-ray.  (Ex. 9, pp. 7-8)
On October 23, 2007, claimant was evaluated by Thor Swanson, M.D.  Claimant’s x-ray revealed a probable hairline fracture of the fifth metatarsal.  Claimant was put in a CAM boot.  (Ex. 9, p. 17)
Claimant was evaluated by Dr. Swanson in January of 2008.  Claimant still had ankle pain.  She was recommended to have physical therapy.  (Ex. 9, p. 25)

In February of 2008, claimant was evaluated by Douglas Martin, M.D.  Dr. Martin reviewed x-rays and opined claimant did not have a stress fracture.  Claimant had a slight color change in the right foot.  She was assessed as having complex regional pain syndrome (CRPS) type I of the right foot.  Dr. Martin told claimant her CRPS was probably due to both her injury and her extensive immobilization.  (Ex. 11, pp. 1-5)
Claimant returned in follow-up with Dr. Martin in March of 2008.  Claimant had only attended three physical therapy sessions.  Claimant indicated she had gotten upset with the physical therapist.  She was assessed as having CRPS.  (Ex. 11, pp. 6-7)

Claimant testified she had difficulty working six hours a day and doing physical therapy.  She testified she was in a lot of pain from physical therapy.  Claimant testified she was angry at her physical therapist as he gave her too much electricity and hurt her while applying electric stimulation through a TENS unit.

On March 24, 2008, claimant returned in follow-up care with Dr. Martin.  He indicated claimant’s symptoms had gotten worse.  Claimant had not attended physical therapy in the last week.  Dr. Martin assessed claimant as having CRPS.  Claimant was told physical therapy was imperative for improvement of her condition.  An MRI was recommended.  (Ex. 11, pp. 8-9)

On April 8, 2008, claimant returned in follow-up with Dr. Martin.  Claimant did not have significant changes in symptoms.  An MRI of her right ankle showed a lesion in the ankle.  Claimant was assessed as having improvement of CRPS.  An orthopedic foot and ankle specialist was recommended.  (Ex. 11, pp. 10-11)

On April 22, 2008, claimant was evaluated by Scott McMullen, M.D.  Claimant was assessed as having a fracture and history of regional pain syndrome.  (Ex. 13, pp. 1-3)
Claimant returned in follow-up with Dr. McMullen in July of 2008 with continued complaints of right ankle pain.  Dr. McMullen recommended surgery as a treatment option.  On July 28, 2008, claimant underwent right ankle surgery performed by Dr. McMullen.  (Ex. 13, pp. 15-17)
Claimant saw Dr. McMullen on September 2, 2008.  Claimant had little or no discomfort.  Claimant was put in a CAM boot and prescribed physical therapy.  (Ex. 13, p. 19)

Claimant returned to Dr. McMullen on October 7, 2008.  Claimant complained of soreness in the right ankle.  She was continued on physical therapy.  (Ex. 13, p. 20)

In an October 2008 note, Tim Saulsbury, P.T., noted claimant had missed several appointments.  In an October 27, 2008 note, Physical Therapist Saulsbury noted claimant had a lackadaisical effort in physical therapy.  Saulsbury noted that claimant did not appear to be doing at home exercises and her functional abilities did not match her disability.  (Ex. 14, pp. 5-6)
On November 4, 2008, claimant returned to Dr. McMullen with continued complaints of soreness.  Dr. McMullen noted claimant did not have full symptoms to diagnose her as having CRPS, and noted claimant was hypersensitive in the right ankle.  (Ex. 13, p. 22)
In a November 26, 2008 note, Physical Therapist Saulsbury noted, “I have, and continued to explain to her the ramifications and possible function loss if she does not work her foot and ankle to the best of her ability.  Her seeming lack of effort and laissez faire attitude puzzles me.”  (Ex. 14, p. 8)
Claimant testified she did not get along well with Physical Therapist Saulsbury.  She said she did not believe he is a good physical therapist.

Claimant returned to Dr. McMullen on December 4, 2008.  Claimant indicated that if she was on her feet for more than an hour, she had pain.  She indicated her job required continual standing.  Dr. McMullen did not believe claimant was going to be able to return full time at her job at Tan World, but thought she might return to work if she had a job where she could sit occasionally.  (Ex. 13, p. 23)
On December 3, 2008, claimant underwent a lumbar sympathetic nerve block performed by Bruce Keppen, M.D.  A second nerve block was performed on December 22, 2008.  A third nerve block was performed on December 30, 2008.  A fourth nerve block was performed on January 27, 2009.  Records indicate claimant had excellent relief from the first and third nerve blocks but did not have any relief from the second nerve block.  (Ex. 12, pp. 1-9)
Claimant returned for evaluation of her foot and ankle with Dr. McMullen in February of 2009.  Claimant’s fourth nerve block did not help her.  Claimant was allowed to return to work at light duty or a sedentary type of job.  (Ex. 13, p. 24)
Claimant followed up with Dr. Martin in March of 2009.  Claimant was using a TENS unit to control pain.  He assessed claimant as having CRPS I.  He agreed with Dr. McMullen that there was no additional medical intervention that would improve claimant’s symptoms.  He found claimant had a 9 percent permanent impairment to the body as a whole, converting to a 23 percent permanent impairment to the left lower extremity.  He recommended claimant return to work where she could sit, stand, and walk as needed.  He thought claimant might be able to return to work to some type of employment.  (Ex. 11, pp. 13-17)
Mr. Chedester testified that he wrote the letter, found at Exhibit G, offering claimant full or part-time work at Tan World.  He testified he believed the letter would have been sent in approximately March of 2009.  He said the letter was prompted by defendant insurer.  (Ex. G)

Mr. Chedester testified that based upon recommendations, made by Dr. McMullen and Dr. Martin, found at Exhibit 11, page 15 and Exhibit 13, page 24, claimant would have difficulty returning to her job at Tan World.  He testified it would be hard to accommodate claimant, as a sales associate, if claimant had to sit every half hour.
Claimant returned to Dr. McMullen in April of 2009.  Claimant indicated she had slipped and fallen on ice.  Dr. McMullen did not believe claimant’s fall had significantly impacted her ankle.  Dr. McMullen concurred with Dr. Martin’s reading of claimant and his diagnosis of CRPS.  (Ex. 13, p. 25)

In October of 2009, claimant underwent an independent medical evaluation (IME) performed by D. M. Gammel, M.D.  He found claimant had a chronic pain syndrome.  He found claimant did not meet objective criteria to diagnose CRPS.  He indicated claimant’s symptoms were due to her September of 2007 work injury.  He found claimant had reached maximum medical improvement (MMI).  He found a diagnosis for CRPS, under the Guides, was not warranted.  He found claimant had no objective findings to warrant restrictions.  (Ex. B)
Claimant testified she saw Dr. Gammel for less than five minutes.  She testified she was told not to speak to Dr. Gammel at all when being examined, and that Dr. Gammel did not speak with her.
On February 8, 2010, claimant was evaluated by Todd Johnson, M.D.  He assessed claimant as having chronic right ankle pain.  He did not believe claimant would benefit from additional nerve blocks.  He opined claimant did not have any significant symptoms of CRPS.  (Ex. F, p. 3)
In a May of 2009 letter, Dr. Martin responded to claimant’s counsel regarding his diagnosis of CRPS.  Dr. Martin indicated he believed that when the Guides were developed, that CRPS I or II was never looked at as being an injury to the entire nervous system.  He believed CRPS should be assessed as a scheduled member injury, and not to the body as a whole.  (Ex. H)

Exhibit 1 contains photographs taken of claimant’s foot and ankle.  These photographs were taken between July of 2009 and September of 2009.  Claimant testified the photographs are accurate pictures of what her foot looked like during that period of time.  The photos show claimant’s top part of her foot to be swollen and discolored.  (Ex. 1)
Claimant testified her foot and ankle feels swollen, heavy, and numb.  She testified her pain is at a level 8, on a scale where 10 is excruciating pain.  Claimant walked with a cane at hearing.  She kept her foot elevated during most of the hearing.
Claimant testified she has not worked since July of 2008.  She testified she has not looked for work.  She testified she does not know if she can get a shoe on her right foot.  Claimant testified she does not believe that she could return to work at any of her prior jobs.  She testified she would like to return to work at Tan World if she could, but does not believe she could do so.  She testified no doctor has restricted her from returning to work.  She said no doctor has given her lifting or weight restrictions.  She testified she wants to see another physician for pain management.
CONCLUSIONS OF LAW

The only issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

If claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

A diagnosis of reflex sympathetic dystrophy, also referred to as CRPS, is to be evaluated industrially.  Collins v. Department of Human Services, 529 N.W.2d 627 (Iowa App. 1995).
Claimant contends she has CRPS and should be evaluated as having an industrial disability.  Claimant also contends she is permanently and totally disabled.  (Claimant’s Post-Hearing Brief, p. 5)  Defendants contend claimant’s injury is a scheduled member disability, and claimant’s disability should be evaluated only functionally.
It has been held by this agency that although the AMA Guides to the Evaluation of Permanent Impairment are a useful tool in evaluating loss, the use of the Guides is not adopted as a diagnosis guide.  It has been held that medical professionals are free to diagnose based on the condition and physical impact.  If it is determined that there is a presence of a permanent, chronic or disabling pain sufficient for a diagnosis of CRPS, one can be offered and accepted.  Atchison v. Platinum Hospitality, et al., File No. 5016528 (App. September 23, 2008).
A number of experts have opined regarding the degree of claimant’s injury.  Dr. Martin has treated claimant for an extended period of time.  Based on his objective findings of color changes to claimant’s skin, skin temperature, edema, and various trophic changes, Dr. Martin consistently diagnosed claimant as having CRPS I.  (Ex. 11)
Dr. Keppen administered nerve blocks to claimant on four different occasions.  He also assessed claimant as having CRPS.  (Ex. 12)

Dr. McMullen performed surgery on claimant.  He also treated claimant for an extended period of time.  Dr. McMullen initially did not agree claimant had CRPS.  On claimant’s last visit, Dr. McMullen agreed with Dr. Martin’s assessment of CRPS.  (Ex. 13, p. 25)

Dr. Gammel evaluated claimant on one occasion for an IME.  Claimant’s unrebutted testimony is that Dr. Gammel examined her for approximately three minutes.  Claimant was not allowed to speak with Dr. Gammel.  He opined claimant did not have CRPS.  (Ex. B)

Dr. Johnson evaluated claimant on one occasion for an IME.  He also found claimant did not have CRPS.  Dr. Johnson indicates he did not believe claimant had any color or temperature changes in her ankle or foot.  There is little other analysis in his report.  (Ex. F)

Three treating physicians, all who were authorized by defendants, found claimant has CRPS.  Two IME doctors found claimant did not have CRPS.  Dr. Johnson gives little analysis of his opinion that claimant does not have CRPS.  Dr. Gammel spent approximately three minutes examining claimant.  Based on the above, it is found that the opinions of Dr. Martin, Dr. Keppen, and Dr. McMullen are more convincing regarding claimant’s diagnosis.  Based on this, it is found that claimant has met her burden of proof in proving that she has CRPS.
Dr. Martin found claimant had a nine percent permanent impairment to the body as a whole based on her CRPS.

Dr. McMullen limited claimant to light duty or sedentary work.  Dr. Martin indicated claimant could return to work that allowed her to alternately move, stand or walk.  No physician has indicated claimant cannot return to work.  No expert has given claimant any weight or lifting restrictions.  Mr. Chedester indicates it would be difficult for her to return to work given Dr. Martin’s and McMullen’s restrictions.  He testified he would be willing to attempt claimant’s return to work.  Claimant testified she has not returned to work at Tan World since July of 2008, and has not looked for any other work.

Dr. Martin indicated to claimant that physical therapy was imperative to her recovery.  (Ex. 11, pp. 8-9)  The record suggests claimant has been lax about performing physical therapy.  (Ex. 11, pp. 6-9; Ex. 14, pp. 5-8)  The record indicates claimant missed numerous physical therapy appointments at both St. Luke’s Rehabilitation Services and with Physical Therapy Specialist, P.C.  Claimant testified she missed physical therapy due to pain or because of her job.  However, the record indicates claimant was told by multiple providers that physical therapy was key to her recovery from her work injury.

I am empathetic to claimant’s situation.  The record indicates she was a motivated and successful employee with Tan World.  The record suggests claimant would like to return to her former job.  Claimant has less than ten percent permanent impairment to the body as a whole.  She has restrictions regarding what type of work she can do.  She has not been restricted from returning to work.  She has not made an attempt to return to any work since July of 2008.  The record suggests she was less than compliant with physical therapy.

When all relevant factors are considered, claimant has a 40 percent industrial disability or loss of earning capacity.

ORDER

THEREFORE, IT IS ORDERED:
That defendants shall pay claimant two hundred (200) weeks of permanent partial disability benefits at the rate of two hundred seventy-two and 47/100 dollars ($272.47) per week commencing on March 22, 2009.
That defendants shall pay accrued weekly benefits in lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded above as set forth in Iowa Code section 85.35.

That defendants shall received credit for benefits previously paid.

That defendants shall file subsequent reports of injury as required by this agency under rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter under rule 876 IAC 4.33.

Signed and filed this ____31st_____ day of August, 2010.

   ________________________






     JAMES F. CHRISTENSON
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